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UNITED STATES COURT OF APPEALS 

I < 

For The District Of Columbia Circuit 
No. 13,191 

RADIO ATLANTA, INC., 

Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

DORSEY EUGENE NEWMAN, 

Intervenor. 

APPEAL FROM DECISION OF 
FEDERAL COMMUNICATIONS COMMISSION 

REPLY BRIEF FOR APPELLANT 

Most of the contentions advanced by counsel for the Commission 
in their 58-page answering brief were anticipated and dealt with by appel¬ 
lant in its opening brief. Knowing this Court T s familiarity with the Com¬ 
munications Act and the Commission’s Rules and Regulations, we see 
no reason to go over the same ground again. However, on a few points 
a brief response may be of assistance to the Court. 

I. Alternative Frequencies 

Appellee’s argument (pp. 41-48) that Radio Atlanta’s petition to 
show the availability of another frequency for Hartselle was not filed 
within fifteen days after the August 12, 1953 Order was published in 
the Federal Register , and that ’’good cause” was not shown for the un¬ 
timely filing, is most significant for the matters which are studiously 
glossed over. 
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Commission counsel ignore a number of highly pertinent facts: 

(1) That the August 12, 1953 Order did not specify a hearing date 
(R. 50) and none had been set (R. 52) when the petition for enlargement 
of issues was filed (R. 906); 1 (2) that it was apparent when the enlarge¬ 
ment request was filed that the issues specified in the August 12 Order 
were inadequate and would have to be modified (no comparative issue, 
an obsolete blanketing issue, no Section 307 (b) issue) (R. 49); (3) that 
it was further apparent at the time the petition was acted upon (June 21, 
1954) that the issues would have to be substantially revised in other re¬ 
spects (e. g., interference shown by the new soil conductivity map); 

(4) that the Commission on the same day it denied appellant’s request 
granted an untimely petition by its Broadcast Bureau to include an addi¬ 
tional "comparative issue" on a mere assertion that the omission was 
"inadvertent," with no showing that the inadvertency could not have been 
discovered within fifteen days after the issues were published in the 
Federal Register (R. 58-60); (5) that appellant’s petition to show an 
alternative frequency, particularly as supplemented on April 13, 1954 
(promptly after the effective date of the new soil conductivity map), 
raised important "public interest" considerations (interference and 
bad allocations) which the Commission in the discharge of its statutory 
responsibilities could not ignore on pleading technicalities (R. 941-945); 2 


* Attention is called to the fact that under Section 309(b) of the Act, as amended in 1952, a "party in 
interest" may intervene "at any time not less than ten days prior to the date of the hearing ," Congress 
clearly intended that such a person could become a party and request enlargement of issues long after the 
15-day period specified in Rule 1.389. Thus, WMTS (because of interference it would suffer from Newman 
on 860 kc) could have requested leave to intervene and an alternative-frequency issue long after appellant 
filed its petition without in any way accounting for its delay. Rule 1.389 has never been amended to bring 
it in line with the statutory changes made by Congress in 1952. Cf. Elm City Broadcasting Corp . v. F.C.C ., 
13 RR 2199 (U. S. App. D.C. 1956). In view of these considerations, where a hearing date has not even 
been specified, no elaborate showing of "good cause" should be exacted unless the petition is patently friv* 
olous or dilatory. 

2 

If an applicant more than 15 days after the issues are published in the Federal Register requests an en¬ 
largement of the issues by alleging (with supporting affidavits) that his competitor is an alien or that he 
has concealed relevant facts in his application, the Commission could not reject the petition as untimely 
even though these facts may have been known to the petitioner long before the hearing was ordered. 

Where matters affect the public interest , the Commission would not be discharging its statutory respon¬ 
sibilities if it were to hide behind a "fifteen-day rule." 
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(6) that Rule 1.389 (1 RR 51:389) by its own terms contemplates waivers 
for "good cause” and what constitutes "good cause" depends in great part 
on the posture of the case at the time the petition is filed and acted upon; 

(7) that the hearing had been indefinitely postponed because of other en¬ 
largement requests when the Commission denied appellants petition on 
June 21, 1954; (8) that the hearing was not in fact held until almost nine 
months after the alternative frequency petition was filed (R. 92, 93); 

(9) that in its Hearing Order of August 12, 1953, the Commission itself 
had noted that Newman had not filed a response to the McFarland letter 
(R. 49), a fact which fully justified appellants delay in incurring the 
substantial expense of a frequency search and exploratory conferences 

to determine whether Newman would voluntarily shift to such a frequency 
if one were found; (10) that appellant had already requested reconsidera¬ 
tion of the June 21 denial (R. 960-964) when the Commission substantially 
revised the issues on July 2, 1954 (R. 99-106); (11) that appellant re¬ 
newed its request to show the availability of another frequency within 
fifteen days after the completely revamped issues of July 2, 1954 were 
published in the Federal Register , a request which the Commission de¬ 
layed acting upon until after the hearing record was closed (R. 562-564); 
(12) that the availability of an alternative frequency was timely submitted 
to the Commission as a reason for not waiving Rule 3. 28 (c), a matter 
totally ignored in the April 4, 1955 Order (R. 637-638); and (13) that 
the availability of another frequency (with no engineering deficiencies) 
which would permit Hartselle to have a station of its own and at the same 
time permit appellant to bring its unique program service to another 
150,000 persons was an obviously relevant public interest consideration 
in determining whether the 10% rule should be waived, and whether New- 
man’s "inefficient" proposal on 860 kc should be granted. 

If the foregoing considerations be borne in mind, we submit for 
reasons stated in our opening brief (pp. 16-21) that the Commission 
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abused its discretion in refusing to waive the 15-day provision of Rule 
1.389. 1 In any event, the fact that another frequency was available (not 
denied by intervenor or the Commission) could not be ignored, as it was 
(R. 637-638), in reaching a decision whether or not to waive the "fixed" 
10% rule. On that phase of the case Rule 1. 389 has no applicability, 
particularly where (as here) the sworn allegation of the availability of 
another frequency was in no way challenged (see opening brief, pp. 

31-35). 

Appellee's counsel are indeed hard pressed when they take up the 
merits of appellant's request to show the availability of an alternative 
frequency (pp. 48-53). The suggestion (p. 49) that "the consideration 
of alternative frequencies involves far-reaching consequences not pres¬ 
ent in the consideration of alternative directional antenna arrays" is not 
true. A change in a directional array, shifting the major lobe from one 
direction to another, can introduce just as many new problems as can 
evidence regarding a different frequency — interference to other stations 
not affected by the original pattern, possible conflicts with other applica¬ 
tions where none existed before, blanketing, adequate coverage of the 
business area, etc. The same^d horrendum arguments made by the 
Commission in refusing to consider alternative frequencies in the Grand 
Haven case (Br. p. 49) were advanced by the Commission (until reversed 
by this Court in the Beaumont case) as reasons for not permitting parties 
to show a different directional pattern. That decision in the four years 
since its release has had no horrendous consequences (cf. Appellee's 
Br. p. 52)? 

It is transparent from the record that the Commission chose to deny the petition as untimely because 
the appellant was proposing a type of issue which the Commission does not wish to be "bothered with” 

(cf. Appellee's Br., pp, 48, 52-53). In other words, if the Commission is wrong on the merits (as we 
submit it is), it is equally wrong in concluding that "good cause" was not shown for the late filing. 

2 The issue tendered by the alternative-frequency request, like the alternative pattern proposed in 
Beaumont , was not whether Radio Atlanta’s proposal for Hartselle rather than Newman’s proposal should 
have been adopted, it was whether the public interest would be served by a grant to Newman on 860 kc 
with attendant interference (to and from other stations) when such interference (in contravention of fixed, 
basic allocation principles) might be eliminated by utilizing the alternative frequency proposed by Radio 
Atlanta. 
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Under the Communications Act the Commission is charged with 
the statutory responsibility of encouraging the wider and more effective 
use of radio (Section 303 (g)) and of providing an efficient and equitable 
distribution of frequencies among the several States and communities 
(Section 307 (b)). In discharging its public service responsibilities, 
the Commission cannot ignore patently relevant considerations on a 
plea that such evidence will Tt complicate the hearing”. 1 Congress dele¬ 
gated to a quasi-judicial body, and not to an IBM machine, the task of 
developing an equitable and efficient broadcast service. Relevant public 
interest considerations cannot be ignored on a plea of "administrative 
convenience." 

Counsel’s "moreover" argument (pp. 50-51), nowhere advanced by 
the Commission in the orders here complained of and hence not available 
as a ground for affirmance thereof, 2 is indeed astounding. In suggesting 
(p. 51) that appellant was proposing a regional (Class IU) frequency "not 
intended [because of Rule 3. 22(c)] for use in a [small] community such 
as Hartselle, " counsel for the Commission are being less than candid 
with the Court. How specious the contention is can be readily demon¬ 
strated. For example, as shown by the Commission's releases, of the 
22 grants of construction permits made for new stations during the month 
of October 1956, 16 were on regional (Class III) frequencies. The vast 
majority of these regional grants were for towns approximately the size 
of Hartselle — towns which under no criterion could be classified as 
"metropolitan districts,” e.g., Salem, HI., Gloucester, Va., Clarksville, 

1 Unlike Commission Counsel (p. 53 and fn. 36), we do not construe the Plains case as necessarily pre¬ 
cluding the Commission from tendering a "partial grant" on another frequency (Rule 1.383; 1 RR 51.383), 
particularly if the alternative-frequency issue is published in the Federal Register and if the Commission's 
"cut-off" rules are construed accordingly. An alternative pattern can present the identical "complications" 
which Commission counsel envisage might arise if an alternative-frequency showing were permitted. How¬ 
ever, this Court has twice held that such "public interest" factors cannot be ignored. Beaumont Broad¬ 
casting Corp. v. Federal Communications Commission, 91 U.S. App. D.C. Ill, 202 F2d 306 (1952); 
American Broadcasting Co., Inc , v. Federal Communications Commission . 85 U.S. App. D.C. 343, 

179 F2d 437 (1949). 

2 Securities and Exchange Commission v. Chenery Corn, . 318 U.S. 80, 87, 88(1943). 
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Ark., Commerce, Ga., Corinth, Miss., Dyersburg, Tenn., Prosser, 
Wash., Anna, m., and Martin, Tenn. Among the small towns presently 
licensed on 1430 kc (one of the alternative regional frequencies sug¬ 
gested by appellant) are the following: Covington, Ga., Dalton, Ga., 
Ottawa, Ill., Morgan City, La., Ionia, Mich., Springfield, Tenn. To 
seek to leave the impression, by guarded language, that the Commis¬ 
sion would have questioned a grant to Newman on 1430 kc because of 
Rule 3.22(c) is to intimate what is not a fact. If 1430 kc presented no 
interference problems (as appellant alleged), and if Newman had 
amended to that frequency (thus creating a "demand” under Section 
307 (b)), Rule 3.22 (c) as currently and uniformly construed by the 
Commission would have been no bar to the grant. See Northwestern 
Ohio Broadcasting Corp ., 13 FCC 231, 240 (1948), aff T d per curiam 
85U.S. App. D.C. 425, 176 F. 2d 951 (1949); Hanford Publishing Co. , 

11 FCC 1431, 1437 (1947)? 

In any event, the argument by Commission Counsel that the sug¬ 
gested alternative frequencies were not comparable (p. 50), and the fur¬ 
ther contention that appellant did not expressly deny that the maintenance 
costs on the two frequencies might be somewhat different (pp. 51-52), 
are arguments not relied upon by the Commission in denying appellant's 


In footnote 35 to its brief, appellee's counsel states that_"appellant*$ pleadings did not indicate whe¬ 
ther either of these regional channel; / 1430 kc and 1600 kc_/ could be used in Atlanta." While we do 
nor see the precise relevancy of this observation, counsel for the Commission should know that with Sta¬ 
tion WGKA presently operating on 1600 kc in Atlanta, the frequency 1600 kc was not available to appel¬ 
lant; and with Station WGFS in Covington, Ga. completely encircling Atlanta with a 0.5 signal on 1430 kc, 
the frequency 1430 kc was likewise not available to appellant in Atlanta, Ga. Those frequencies were, 
however, usable in Hartselie, Alabama. Furthermore, the maximum power permitted on a Class III fre¬ 
quency is 5 kilowatts (Rule 3.22(c); 1 RR 53.22(c)). Appellant was requesting 10 kilowatts on 860 kc, 
a frequency on which powers up to 50 kw are permitted. And with 10 kw on 860 kc (because of the 
greater propagation characteristics of the lower frequencies), appellant's coverage would be roughly 
comparable to 50 kw on either 1430 kc or 1600 kc. Hence, those frequencies would not have per¬ 
mitted the "wide coverage" which appellant sought on 860 kc; however, they would with 1 kw power 
furnish Hartselie with a local outlet of its own and coverage not dissimilar to the "encroached upon" 
coverage which Newman sought on 860 kc with only 250 watts. 
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petitions for expansion of issues. The first petition was denied solely 
on the ground that it was untimely under Rule 1.389 (R. 96). The peti¬ 
tion for reconsideration was denied on that same ground (R. 562-564) 
and, if considered on the merits, on the basis of the "Commissions 
policy against enlargement of issues to show the availability of an alter¬ 
native frequency" (R. 563). In affirming the action of an administrative 
agency, the Courts must do so on grounds stated by the agency, and not 
on supplemental or different contentions raised by the agency in its brief. 
Securities and Exchange Commission v. Chenery Corp. , 318 U.S. 80, 

87, 88 (1943). 

, * 

The question before an appellate court is whether the administra¬ 
tive agency erred or did not err in taking the action it did on the grounds 
on which the agency itself relied — not on new arguments subsequently 
advanced by its legal counsel. If the agency action is wrong on the 
grounds stated, the Court cannot affirm on different grounds, for to do 
so would mean that the Court would be substituting its judgment for that 
of the agency; the Court cannot know whether the administrative agency, 
had it been aware that it was wrong on the grounds on which it was rely¬ 
ing, would or would not have reached the same result on new or differ¬ 
ent grounds. In recent appeals from Commission we have found its 
General Counsel advancing supporting arguments which the Commission 
itself did not make. We think that such arguments should be rejected 
under the basic, salutary doctrine of the C hener y case. 


II. Newman’s Interference to Station WILD 


Commission counsel summarily dispose of appellants Point II 
(pp. 26-31) by contending that the Commission M did not consider the 
possible interference from appellant’s proposal to WMTS” (Br., p. 33, 
fn. 19). We think otherwise. The Commission found as a fact that 
Radio Atlanta would cause interference to WMTS (R. 740, para. 11), 
a matter which Radio Atlanta had been assured would not be considered 
when the Commission denied appellant’s request for an issue permitting 
it to make a comparable showing on interference which Newman would 
cause to WILD (R. 102-104). The Commission made this finding in 
the face of joint stipulated engineering findings (R. 208) and in the face 
of the Examiner’s Initial Decision to the contrary ( R. 643, para. 6) — 
with no exceptions taken to that matter by any party to the proceeding 
(R. 660-675). The Commission made no comparable finding that New¬ 
man would cause interference to WILD (R. 739, para. 9). 

Similarly, in Conclusion 3 the Commission states that Radio At¬ 
lanta’s proposed operation ’’would cause interference to Station WMTS” 
(R. 748). It makes no reference in its conclusions to the interference 
which Newman would cause to WILD. It then devotes three paragraphs 
of its conclusion to the WMTS matter (R. 750-751, paras. 7, 8, and 9), 
again making no reference to WILD. How can it be said, in view of the 
detailed attention which the Commission gave to the WMTS matter while 
completely ignoring the WILD matter, that this alleged interference to 
WMTS did not consciously or unconsciously enter into its determination 
to reach a decision in this case in Newman’s favor on Section 307 (b) 
grounds? Radio Atlanta was decidedly prejudiced by the Commission 
’’reversing its field” after the record was closed. With WMTS and WILD 
granted subject to like conditions, the Commission cannot in its findings 
advert to interference which Radio Atlanta will cause to WMTS and ignore 
the more substantial interference which Newman will cause to WILD. 
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m. Refusal to Deny Newman on Interference Grounds 

Commission counsel admit (pp. 15-16), as well they must, that 
the interference which Newman would suffer exceeds the maximum per¬ 
mitted by the 10% rule (Rule 3. 28 (c)); that the facilities sought by New¬ 
man do not fall within any exception to the 10% rule; that the 10% rule 
was transferred prior to the instant hearing from the Standards (where 
it was a "norm") to the Rules (where it became a "hard and fast" allo¬ 
cation principle); that an express exception in the Rule for a first day ¬ 
time only station was "intentionally omitted;" and that the new rule was 
applicable to all ungranted applications. 

Counsel for appellee ignore the fact that the Commissions own 
Broadcast Bureau, in findings filed after the record was closed, rec¬ 
ommended that Newman 1 s application be denied for violation of the 10% 
rule, and that Radio Atlanta’s be granted (R. 568-580). It was at this 
point that Newman petitioned the Commission for a waiver of Rule 3.28 
(c) (R. 565-567). In contravention of principles subsequently enunciated 
by this Court in Channel 16 of Rhode Island, Inc , v. Federal Communica¬ 
tions Commission , 97 U.S. App. D.C. 179, 229 F. 2d 520 (1956), the 
Commission on March 31, 1955 (prior to the release of an Initial De¬ 
cision) took this portion of the case out of the Examiner’s hands (to 
whom it had been entrusted by the Issues) and decided that the 10% rule 
was no bar to a grant of Newman’s application (R. 637-638). A week 
later the Examiner released his Initial Decision in which, in view of the 
waiver by the Commission , he proposed to grant Newman’s application 
(R. 640-648). Because of that waiver the Examiner disregarded the fact 
that Newman’s proposal contravened basic allocation principles embodied 
inJRule 3. 28(c). 1 The Commission’s act of waiving a "hard and fast rule" 

1 Subsequent to the Channel 16 decision, the Commission in hearing cases has repeatedly entrusted 
to its Examiners the initial determination, where an application has been acepted for filing, the ques¬ 
tion "whether circumstances exist which would warrant a waiver" of Section 3.28(c). See Sarasota 
Broadcasting Company (WKXY) . FCC 5SD-90 (attached as Appendix A). 
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should have meant nothing more than that Newman was entitled to a hear¬ 
ing and entitled to present evidence on the matter. See United States v. 
Storer Broadcasting Co ., 351 U.S. 192 (1956). It did not mean that once 
evidence was adduced showing substantial interference that the facts 
thus shown could be ignored in deciding whether a grant would or would 
not serve the public interest. 

Contrary to inferences one might read into appellee's brief (pp. 
18-19), the Commission in its March 31, 1955 Order waiving Rule 
3.28(c) did not consider "first service" to Hartselle, interference to 
WMTS, other services, etc. (R. 637-638). It did not consider other 
facts of record — the reduction of services from three to two in portions 
of WMTS's service area; the fact that portions of WERD's service area 
would be restricted to two services; the availability of an alternative fre¬ 
quency for Hartselle which would not have necessitated a waiver of "fixed" 
allocation principles embodied in Rule 3.28 (c). The Commission went 
into these matters for the first time in its final Decision, after having 
"yanked" the initial consideration of the problem away from the Exam¬ 
iner (R. 732-756). 

With all due deference to opposing counsel's contrary view (p. 19), 
we submit that the Commission did abuse its discretion in waiving Rule 
3.28 (c), particularly in view of the uncontroverted fact that another fre¬ 
quency was available which would provide Hartselle with a station of its 
own in conformity with the Commission's own basic rules (Rule 3. 24(b) 
and 3.28(c)). Rule 3.24(b) requires a showing where interference will 
be caused to an existing station, that "the need for the proposed service 
outweighs the need for the service which will be lost." The Commission 
made such a finding (R. 753), but concededly without knowledge of the 
type of service, or the need for the service, which WMTS is presently 
providing to the interference area. We think that this Court has already 
spoken on this matter in the Democrat Printing case, 91 U.S. App. D. C. 
72, 202 F. 2d 298 (1952), and that absent such evidence the finding cannot 
stand. 
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Commission counsel argue at length (pp. 22-26) that the burden 
on this matter was on Radio Atlanta or on WMTS. We disagree. Rule 
3.24(b) places on the applicant the burden of showing that interference 
to existing stations should be condoned. Radio Atlanta did not seek a 
grant of 860 kc in Hartselle; it was not proposing the Hartselle opera¬ 
tion which would cause the interference to WMTS here under discussion. 
Appellant was under no duty to prove Newman’s case. If he failed to 
present evidence needed for a proper determination of the question whe¬ 
ther a grant of his application (which caused encroachment on existing 
stations) would serve the public interest, appellant was under no duty 
to supply the deficiency. This Court squarely so held in the Democrat 
Printing case (91 U.S. App. D.C. 72, 76). There the very station 
interfered with (KSEO) was the appellant (which of course meant that it 
had greater familiarity with its own service than did Texas Star Broad¬ 
casting Company, the applicant ). This Court cited Rule 3. 24 as placing 
the burden on the applicant . Certainly, as between two competing appli¬ 
cants, the burden falls on him whose application contravenes 3.24(b), 
not on his adversary. 

It is true, as stated by counsel for appellee (p; 26), that substan¬ 
tial interference (41%) was involved in the Democrat Printing case. But 
the loss here is not insubstantial. Although the Commission states that 
the loss which Newman will cause to WMTS is ’’only 6. 57%” (Br., p. 27), 
it should be noted that this loss alone is not too much less than the maxi¬ 
mum tolerated from all sources by the 10% rule. The additional inter¬ 
ference which Newman will cause to WMTS means that that station will 
cease to serve 25. 51% of the area and population it should. Thus, the 
Commission’s action in making the Newman grant puts Station WMTS 
itself into substantially greater violation of the 10% rule. In other words, 
the Commission has in effect read 3.28(c) out of its Rules on two counts 
— it waived that Rule for Newman’s benefit and in doing so subjected 
WMTS to an amount of interference (25. 51%) which it would probably not 
condone were it making an original grant to WMTS. 
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IV. The Commissions Treatment of the 307 (b) Problem 

It is evident, from even a most cursory analysis of the final De¬ 
cision (R. 732-756), that the Commission in disposing of the Section 
307 (b) problem considered one fact and one fact alone — that Hartselle 
had no station of its own while Atlanta had several (R. 755, Concl. 17): 

After deciding to grant WDMG (R. 747-748, Concls. 1-2), and 
concluding that Radio Atlanta’s "proposed operation would comply with 
the Commission's Rules and Standards" (R. 748, Concl. 3), the Com¬ 
mission takes up the problem whether Newman's application should be 
denied outright on interference grounds (R. 748-754, Concls. 3-1E). 

It decides that the interference which Newman will cause to existing 
stations and which he will receive from existing operations is not such 
as to require an outright denial of the application under Rules 3.24(b) 
and 3. 28(c). It then concludes that evidence regarding the availability 
of another frequency would be immaterial (R. 754, Concl. 16). 

Having at this point concluded that it had two mutually exclusive 
applications before it, the Commission next takes up the problem of de¬ 
ciding which should be granted (R. 755, Concl. 17). Since two commun¬ 
ities are involved, it properly concluded that it must take a look at Sec¬ 
tion 307 (b) of the Act, but in taking that look the only matter it considered 
was the fact that Hartselle had no station of its own whereas Atlanta had 
several. Without analysing or discussing any other facets of Section 
307 (b), it concluded that this factor alone required a grant of Newman's 
application and hence a denial of Radio Atlanta’s application (R. 755, 
Concl. 17) . 1 This was patent error. 


Having so concluded the Commission then states that it is unnecessary to consider the applica¬ 
tions comparatively (R. 755, Concl. 18), a conclusion with which we would have no quarrel if Sec¬ 
tion 307(b) were in fact "determinative" and if it in fact required a grant of Newman’s application. 
But we vigorously deny that a grant of a particular application is mandatory under Section 307(b) on 
a mere showing that the community in question has no station of its own. 
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In giving effect to the mandate of Section 307 (b) the Commission 
cannot confine its consideration to the single fact that the community has 
no station of its own. The distribution of service among the several 
States and communities must be "efficient” as well as M equitable." 

Time and again, as pointed out in our opening brief (p. 41), the Com¬ 
mission has held that the mandate of Section 307 (b) "does not mean 
that the absence of broadcast reception 1 or of local transmission 
facilities 1 automatically requires a grant of an application, without 
regard to the ensuing impact upon existing stations or compliance with 
the Commission’s Standards. " North Plains Broadcasting Corp ., 7 RR 
93, 106a (1951) 2 

As made clear in our opening brief (pp. 36-45), numerous other 
factors must be considered in giving effect to the mandate of Section 
307 (b): What type of frequency is being sought? 3 What amount of 
interference will be caused to existing operations? In other words, is 
the proposal "efficient" as well as "equitable" ? 4 Which proposed oper¬ 
ation is most needed, a question which requires the Commission to con¬ 
sider the paucity or plethora of services to the areas involved, the num¬ 
ber of people who would receive a new service, the type of program ser¬ 
vice they would receive or lose, and the availability of other more 
suitable frequencies by which to provide a first transmission service 
to the community in question. 


1 The Commission has repeatedly construed, as its "first priority", the duty of seeing that an area 
has "broadcast reception. ” and as its "second priority, ” the duty of seeing that a particular community 
has "local transmission facilities." Kartsellehas primary service from Station WHOS, Decatur, Ala., 12 
miles away (R. 738). The Commission's "first priority" is thus already satisfied. 

2 By way of illustration, if Newman's application had caused interference to 90^ of WMTS's service 
area, the Commission most certainly would not have made the grant in question, merely so that Hart- 
selle would have a local outlet of its own. See Manistee Radio Corp. , 5 RR 302, 319 (1950). 

3 Section 307 (b) may be decisive where Class IV facilities are sought, but not decisive where Class 
II frequencies are involved, a fact this Court made clear in the Huntington case, 89 U. S. App. D.C. 

222. 223, 192 F.2d 33 (1951); see also Rossmoyne Corp ., 7 RR 117, 140-143 (1951) (Class El fre¬ 
quency), 

4 See Rules 3.24(b) and 3,28 (c). 
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The mere fact that the Commission concluded that Newman’s appli¬ 
cation should not be denied outright on interference grounds (Rules 3.24 
(b) and 3.28(c)) does not mean that the serious violations of the Com¬ 
mission’s Rules and Standards there shown are to be totally ignored by 
the Commission when it takes up the ’’efficient” and ’’equitable” require¬ 
ments of Section 307 (b) of the Act. In other words, situations can be 
readily envisaged where the interference might not be such as to require 
an outright denial, but where such interference would be decisive in de¬ 
termining whether to grant one application or another if confronted with 
a choice. FM Radio & Television Corp. , 3 RR 665, 680-681 (1946); 

Penn Thomas Watson , 3 RR 1416, 1427-1428 (1947); William M. Drace , 

4 RR 741, 747 (1948); Desert B/casting Co., Inc ., 4 RR 849, 864-865 
(1949); Mount Vernon Broadcasting Co ., 4 RR 1450c, 1469 (1949); Man¬ 
istee Radio Corp ., 5 RR 302, 320-321 (1950). 

Contrary to appellee’s contentions (p. 31), the Commission in Con¬ 
clusion 15 (R. 754) was considering the question whether the interference 
involved in Newman’s proposal was of such a character as to require 
an outright denial under Rules 3.24 (b) and 3.28 (c). It answered that 
question in the negative. Having thus two mutually exclusive applica¬ 
tions before it, the Commission then considered what should be done about 
them in the light of Section 307 (b). Noting that Hartselle had no station 
of its own, it regarded that matter as decisive and Section 307 (b) as de¬ 
terminative (R. 755, Concl. 17). But this same interference and the 
serious departures from basic allocation principles (which are them¬ 
selves one aspect of Section 307 (b)) had to be weighed by the Commis¬ 
sion before concluding that the ’’equitable” phase of Section 307 (b) 
was all controlling. This the Commission did not do. Had all relevant 
facts been considered and weighed, with the Commission giving due con¬ 
sideration to ’’efficient” as well as ’’equitable” requirements of Section 
307 (b), as implemented by its own Rules and Standards, the mandate of 
that Section would have indicated a grant of the Radio Atlanta rather than 
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the Newman proposal. At the worst, from Radio Atlanta's viewpoint, 
the Commission should have concluded, as it did in the Huntington and 
Rossmoyne cases where Class II and Class in facilities were involved, 
that Section 307 (b) was not decisive or controlling. Had it reached that 
conclusion, it would then have been necessary to consider the two appli¬ 
cations comparatively. 

CONCLUSION 

It was shown in our opening brief that the Commission committed 
reversible error (1) in not permitting appellant to show the availability 
of another frequency for Hartselle; (2) in its treatment of the WMTS and 
WILD interference problems; (3) in not denying Newman’s application 
on interference grounds; (4) in ignoring relevant considerations in con¬ 
cluding that Section 307 (b) required a grant of the Newman application; 
and (5) in failing to state its rulings upon each exception presented. 
Appellee’s brief in no way weakens those conclusions. For each of the 
foregoing reasons the decision below should be reversed and the case 
remanded for further proceedings in accordance with law. 

Respectfully submitted, 

RADIO ATLANTA, INC. 

By James A. McKenna, Jr. 

Vernon L. Wilkinson 

McKenna & Wilkinson 

1735 DeSales Street, N.W. 

Washington 6, D.C. 

Its Attorneys 


November, 1956 
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APPENDIX A 
Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 

In re Application of 

Antonio G. Fernandez, Charles J. Fernandez 
and Gonzalo Fernandez, d/b/ as 
SARASOTA BROADCASTING COMPANY 
(WKXY) 

Sarasota, Florida 

For Modification of Construction Permit 

Appearances 

Corwin R. Lockwood for applicant; Thomas B. Fitzpatrick for the 
Commissions Broadcast Bureau. 

INITIAL DECISION OF HEARING EXAMINERS 
JAMES D.i CUNNINGHAM AND HERBERT SHARFMAN 

Preliminary Statement 

1. The applicant, Sarasota Broadcasting Company, requests a 
modification of construction permit for Station WKXY, Sarasota, Florida, 
for change of facilities from 930 kc, 1 kw daytime, DA, to 930 kc, 1 kw 
daytime, 500 watts nighttime, DA-2. WKXY is now licensed to operate 
on 1540 kc, 1 kw daytime. By order released April 6, 1956, the Com¬ 
mission found the applicant legally, technically, financially and otherwise 
qualified, except as may appear from the issues specified below, but that 
interference to the proposed operation from Station WJAX, Jacksonville 
(930 kc, 5 kw, DA-N, U) would affect more than 10% of the population 
within its normally protected primary service area. Accordingly, the 
application was designated for hearing on the following issues: 

1. To determine the areas and populations which may be 
expected to gain or lose primary service from the opera¬ 
tion of Station WKXY as proposed, and the availability of 
other primary service to such areas and populations. 

2. To determine whether, because of the interference re¬ 
ceived, the proposal of WKXY would comply with Section 


) 

) 

) Docket No. 11667 
) File No. BMP-7046 
) 

) 
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3.28(c) of the Commissions Rules; and if compliance with 
Section 3.28(c) is not achieved, whether circumstances exist 
which would warrant a waiver of said Section of the Rules. 

3. To determine, in the light of the evidence adduced pursuant 
to the foregoing issues, whether the above-entitled application 
of WKXY should be granted. 

2. Hearing in the matter was concluded May 29, 1956. In the in¬ 
terest of expediting final disposition of the proceeding, and pursuant to 
the written consent of all interested parties, an order was entered 
October 9, 1956, authorizing Herbert Sharfman to associate with James 
D. Cunningham, who presided at the hearing, in the preparation of the 
initial decision. 

Findings of Fact 

3. The Community. According to the 1950 U.S. Census, Sarasota, 
Florida, had a population of 18,896 and was not part of any urbanized 
area. Besides the existing authorized operation of Station WKXY, there 
is a construction permit outstanding for Station WCBQ to operate on 
1220 kc with directional antenna and power of 250 watts, daytime onlyji^ 
and a licensed operation of Station WSPB on 1450 kc, 250 watts, unlim¬ 
ited. As indicated above, WKXY holds an authorization to change its 
facilities from 1540 kc, 1 kw daytime, directionalized, and in the pres¬ 
ent application seeks unlimited time operation with a nighttime power of 
500 watts, directionalized, but with no change in its authorized daytime 
operation. 


1 / Station WCBQ was granted a construction permit on February 23, 
1955 (BP-9543). Before construction began, an application for modi¬ 
fication (BMP-6920) was filed on July 22, 1955, requesting an increase 
in power to 1 kw and change of antenna-studio-transmitter location. 

The original construction permit (BP-9543) expired on October 23, 

1955. On February 15, 1956, WCBQ filed an application (BP-10370) 
to replace expired construction permit. This application and the appli¬ 
cation for modification of construction permit (BMP-6920) are now in 
hearing (Docket Nos. 11789, 11790). 
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4. Population and Area Data . The areas and populations which 
the proposal will include within its nighttime normally protected con¬ 
tour (Class m-B), and which will be served within its interference - 
free contour are: 

Contour (Mv/m) Population Area (Sq. miles) 

17.2 (interference-free) 19,697 22.72 

4.0 (normally protected) 24,726 135.90 

The 17.2 mv/m limitation of the proposal is due entirely to the opera¬ 
tion of Station WJAX, Jacksonville, Florida. The population of 5,029 
residing between the normally protected and interference-free contours 
represents 20.3% of the population within the normally protected contour, 
or about double the amount contemplated under the so-called 10% Rule 
(Section 3.28(c)), the application of which is the principal subject of 
controversy in this case, as will appear more fully below. The proposed 
operation of WKXY would not create objectionable interference to any sta¬ 
tion. 

5. Other Services Available to Proposed Primary Service Area . 

All of the area which would be served nighttime by the proposed opera¬ 
tion is included within the 2.42 mv/m nighttime interference-free contour 

of Station WSUN, St. Petersburg, Florida (620 kc, 5 kw, DA-N, unlimi- 
2 / 

ted); — and a substantial part of the area is included within the 11.09 mv/m 
nighttime interfere nee-free contour of Station WSPB. The area of Sara¬ 
sota is 12. 8 square miles. Except for a small unpopulated area of 0.12 
square mile, consisting of the 4-H Club Pavilion Grounds within the 
Sarasota Fair Grounds, all of Sarasota will be included within the pro¬ 
posed 17.2 mv/m nighttime interference-free contour; and all of Sarasota’s 
business and industrial areas will be served with a signal of 25 mv/m 
or greater. 

6. The extent to which WSPB and WSUN provide primary service 
to the business and industrial areas of Sarasota is disputed. 

2/ WSUN’s transmitter site is about 37 miles from the center of Sara¬ 
sota. 
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7. WSUN . The Broadcast Bureau contends that all but the main 

business and industrial area of Sarasota receives primary service from 

WSUN. The applicant determined from measurements that the signal 

intensity of WSUN in Sarasota was nowhere greater than 8 mv/m. On 

the theory that under Rule 3.182(f) a signal intensity of at least 10 

mv/m is necessary to render primary service to city business or 

3/ 

factory areas,- the applicant claims that in addition to the main area 
which, the Broadcast Bureau concedes, receives no primary service 
from WSUN, there is an isolated area of 0.46 square mile with 681 per¬ 
sons, where the WSUN signal intensity is about 6 mv/m, which will re¬ 
ceive its first primary service from the proposed operation. This 0.46 
square mile area is near the eastern edge of the city, some distance 
from the main business and industrial area to the west. It is zoned as 
industrial, and comprises part of the old Sarasota Municipal Airport 
(which is being or has been abandoned), the circus winter quarters and 
Ringling museum grounds, and the homes of circus employees. The 
applicants position that these 681 people do not receive primary service 
from WSUN is untenable, and the Broadcast Bureau’s assertion that they 
receive primary service must be upheld. As the Commission declared 
in Courier-Journal and Louisville Times Co. , 5 RR 348, 368: 

"The practice of the Commission has been to accept a 2 
mv/m signal as adequate to serve the residential areas of 
a city (other than the city in which the station transmit¬ 
ting the signal is located), which has a population of 
10,000 or more ..." 

To insist that a signal of 10 mv/m is required to provide primary ser¬ 
vice to isolated business and industrial areas remote from the main 

3/ Rule 3.182(f) reads in part: 

"The signals necessary to render primary service to dif¬ 
ferent types of service areas are as follows: 

Field intensity ground- 


Area: wave 

City business or factory 
areas ........ 10 to 50 mv/m 


City residential areas .' . 2 to 10 mv/m 
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area would impose an unjustified standard. These isolated areas are 
ordinarily not expected to create a noise level comparable to that in 
main business and industrial areas. About 20% of the zoned industrial 
area in question is represented by an airport which is being or has been 
abandoned. An actual concentration of business and industrial estab¬ 
lishments, not the mere paper fact of zoning, is obviously the basis 
for a high noise level. There is nothing in the record to show that there 
are installations and equipment in the circus grounds, museum, or em¬ 
ployees' residences which in fact make the area one of such high noise 

4/ 

level as to render the signal of WSUN inadequate for primary service.- 
8. WSBP. The portion of the city of Sarasota which WSPB fails 
to serve with a signal of primary service intensity would receive its first 
local nighttime service from the proposed station. The Bureau concedes 
that this unserved population consists of 4,460 persons (including the 
681 persons mentioned in the previous paragraph) in an area of 3.11 
square miles in the eastern portion of the city; but contests the appli¬ 
cants assertion that an additional 1,230 persons, residing in the business 
and industrial area of Sarasota in an area of 0. 84 square mile, within 
the 11.09 mv/m contour but receiving less than the 25 mv/m which, the 
applicant argues, is necessary for primary service to such an area from 
a local facility under Rule 3.188(b) (1), would not receive primary ser¬ 
vice. It is not necessary for decision in this case definitively to resolve 
the dispute, since it is obvious that under either the Broadcast Bureau T s 
or the applicants theory a considerable percentage of the population of 
Sarasota does not now receive primary nighttime service from a local 
station. Some mention may be made, however, of the applicants 

4/ The applicant maintains that it had M made extensive studies of the 
noise level within the business and industrial areas of Sarasota, M and was 
prepared to introduce evidence on this subject at the hearing, but because 
of the objection of the Broadcast Bureau at a pretrial conference did not 
offer the data. The fact remains that there are no data in evidence as 
to the nature of the installations in the 0.46 square mile area. Accep¬ 
tance of these data in evidence, however, even assuming that they would 
have established what the applicant sought to prove, would not have 
changed the ultimate result in this case. 
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argument. The applicant maintains that under Rule 3.182(g) the signal 
intensities there enumerated (in communities up to 2, 500 population, 

0. 5 mv/m; 2, 500 to 10,000, 2 mv/m; and over 10,000, the values given 
in subparagraph (f) of the section, which calls for 10 to 50 mv/m in the 
business or factory areas) are by the terms of the rule itself M not con¬ 
sidered satisfactory in any case for service to the city in which the main 
studio of the station is located"; and that, therefore, one must resort to 
the values in Rule 3.188(b) (1) which calls for 25 to 50 mv/m over the 
business or factory areas. But the applicant overlooks the concluding 
sentence in 3.182(g), to the effect that the "values in paragraph(f) of 
this section shall apply except as individual consideration may determine," 
thus implying that the values in subparagraph (f), as distinguished from 
the values separately stated in subparagraph (g) for towns smaller than 
10,000, are controlling to determine the fact of primary service even 
in the city in which the main studio is located; and that Rule 3 t 188 ex¬ 
pressly applies to recommended criteria for location of the transmitter , 
and not to the question of primary service. 

9. Programming of Proposal . The applicant is not affiliated with 
a network. It proposes, in the event of a grant, to extend its indepen¬ 
dent daytime programing into the nighttime hours, and asserts that this 
would provide Sarasota with its first nighttime independent program ser¬ 
vice. Station WSUN, St. Petersburg, is an ABC affiliate, and Station 
WSPB, Sarasota, a CBS affiliate. The applicant made no showing as to 
the extent that e ither of these stations broadcast local programs during 
nighttime hours, but limited its showing to the fact that their nighttime 
hours are "partly taken up . . . with network programs." The record 
contains a listing of the applicants proposed nighttime programs, but 
not a description of the format of the particular programs. The appli¬ 
cant declares, however, among other things, that its "overall news 
service will be extended into the night hours to provide expanded ser¬ 
vice for all of Sarasota"; that it "proposes to initiate program services 
designed specifically for public discussion and information in the even¬ 
ing hours which lend themselves better to contemplative consideration"; 
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that it proposes to carry remote and taped programs of public meetings 
and discussions; and that it "will extend the basic daytime programming 
that emphasizes news, particularly local news, and the disc jockey type 
of show M (Exh. 1). 


CONCLUSIONS 

1. The controlling question here (Issue No. 2) is whether Rule 

3.28(c) should be waived. The population residing between the 4 mv/m 

normally protected and the 17. 2 mv/m interference-free contours of the 

proposed station is 5,029, or 20.3% of the population of 24,726 within 

the normally protected contour. Rule 3.28 (c) provides in pertinent part: 

"Upon showing that a need exists, a Class n, III or IV 
station may be assigned to a channel available for such 
class, even though interference will be received within 
its normally protected contour; Provided: 

( 1 ) * * * 

( 2 ) * * * 

(3) the interference received does not affect more than 
10 per cent of the population in the proposed station's 
normally protected primary service area. However, 
in the event that the nighttime interference received 
by the proposed station would exceed this amount, then 
an assignment may be made if the proposed station 
would provide either a standard broadcast nighttime 
facility to a community not having such a facility or 
if 25 percent or more of the nighttime primary ser¬ 
vice area of the proposed station is without primary 
nighttime service." 

2. The applicant, in addition to a claim of waiver, also argues that 
it is entitled to the benefit of the first express exception to the applica¬ 
tion of the 10% limit in Rule 3. 28 (c) - that the proposal would provide 

a standard broadcast nighttime facility to a community not having such 
a facility - because WSPB does not provide all of the city of Saratoga 
with primary service. But this argument overlooks the obvious fact that 
the residents of all of Sarasota now have access to a local nighttime sta¬ 
tion, although one which does not render primary reception service to 
all of the city; and that, to permit the applicability of this exception to 
be governed by the coverage of the local outlet, would be to overlook 
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the terms of the second alternative exception - that 25% or more of the 
nighttime primary service area of the proposed station is without pri¬ 
mary nighttime service. There is nothing in the Commission's Report 
and Order released August 11, 1954 (10 RR 1595) adopting the new 10% 
rule, which indicates that the existence of a local outlet is to be disre¬ 
garded if it does not render primary service to the entire city. 

3. The Commission on two previous occasions has considered un¬ 
favorably the applicant's request for waiver of Rule 3. 28(c) (Order of 
dismissal dated October 29, 1954; Memorandum Opinion and Order re¬ 
leased January 21, 1955, denying petition requesting reinstatement of 
the application so dismissed, 11 RR 980). But since the Commission 
saw fit to include the question of waiver among the issues governing the 
instant proceeding, it is clear that it intended that the subject be con- 
sidered afresh, on the basis of a hearing record, without regard to the 
prior administrative denials. Nevertheless, even so viewed, it is im¬ 
possible to sustain the applicant's claim for waiver. 

4. While, as noted above, the applicant does not bring its case 
within one of the express exceptions to the 10% limit enunciated in Rule 
3. 28(c), it is not precluded from advancing similar grounds in support 
of its request for waiver, which, as will appear, have been taken into 
account. Any waiver request, however, is faced with the Commission's 
clearly expressed mandate, in the adoption of the 10% rule, supra , to 
substitute a fixed and certain standard for the previous limitation. The 
Commission stated, with respect to the new rule, that "as with other 
rules, waivers will be granted only in unusual circumstances in which 

it is clearly demonstrated that the public interest requires such excep¬ 
tional action. " The instant proposal must be measured against this re¬ 
quirement. 

5. WKXY now holds a construction permit for 930 kc, 1 kw, day¬ 
time only. The present application requests a modification of the permit 
for extension of service on 930 kc to provide unlimited operation with 500 
watts power at night, employing a different directional antenna pattern for 
day and night. The applicant points out that the 5,029 persons within the 
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proposals normally protected contour who would not be served, com¬ 
posing a population exceeding the 10% limit of Rule 3.28(c), do not now 
receive service from WKXY, and that the proposed station would not 
cause objectionable interference to any existing station.It is not 
significant, however, that the proposed station would create no imme¬ 
diate service loss, and that more people will receive service if the 
operation is permitted than if the application is denied, for the control¬ 
ling consideration is the inefficient use of the frequency which the re¬ 
vised 10% rule is designed to avoid; and it would render the rule a mere 
nullity to permit the fact that there would be an immediate gain of ser¬ 
vice population to constitute ground for waiver, since this is a situation 
which would generally obtain. Not ignored has been the fact that 19,697 
persons would gain a new nighttime service, and that Sarasota would 
have a non-network nighttime facility in addition to the existing local 
unlimited time network station, WSPB, which unlike the latter will render 
primary service to the entire population of the city. Neither the size of 
the gained population, nor of the city itself, however, is of such magni¬ 
tude that a new nighttime service is justified despite the inefficiency in¬ 
volved. Taking into consideration all the factors above mentioned, it 
must be concluded that the applicant has not shown, in support of its 
request for waiver, M unusual circumstances in which it is clearly dem¬ 
onstrated that the public interest requires such exceptional action” 

(Par. 4, supra .) 

6. Accordingly, and because public interest, convenience and neces¬ 
sity would be served thereby, IT IS ORDERED, This 18th day of October, 
1956, that unless an appeal from this Initial Decision is taken by a party 


1/ The applicant offered in evidence a 930 kc channel study which re¬ 
flected that the proposed operation of WKXY, making full utilization of 
this channel, would not preclude use of 930 kc by another station. This 
evidence, however, was objected to by the Broadcast Bureau and ex¬ 
cluded. 
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or the Commission reviews the Initial Decision on its own motion in 

accordance with the provisions of Section 1.853 of the Rules, the above- 

captioned application of Sarasota Broadcasting Company (WKXY), for a 

modification of construction permit, is DENIED. 

/s/ James D. Cunningham and 
Herbert Sharfman 

Hearing Examiners 
Federal Communications Commission 


Released: October 22, 1956 
and effective 40 days thereafter, 
subject to the provisions of 
the Rule cited in the 
ordering clause above. 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

Apr. 22, 1953 

Mr. B. F. J. Timm 
WDMG, Incorporated 
Radio Station WDMG 
P. O. Box 590 
Douglas, Georgia 

Radio Atlanta, Inc. 

Radio Station W E R D 
274-1/2 Auburn Avenue, N. E. 

Atlanta 3, Georgia 

Mr. Dorsey Eugene Newman 
3022 Prince Street 
Birmingham, Alabama 

Gentlemen: 

Reference is made to the following applications: 

BP-8334 NEW Hartselle, Alabama 

Dorsey Eugene Newman 
Req: 860kc, 250w,D. 

BP-8648 WDMG Douglas, Georgia 

WDMG, Incorporated 
Has: 860kc, lkw, D. 

Req: 860kc, 5kw, D. 

BP-8569 WERD Atlanta, Georgia 

Radio Atlanta, Inc. 

Has: 860kc, lkw, D. 

Req: 860kc, lOkw, DA-D 

Examination of the engineering proposals of the three applications 
listed above indicates that each proposal involves problems of mutual 
objectionable interference with either one of the two other proposals or 
with an existing station. A summary of the problems presented by each 
of the three applications is set forth in the following paragraphs. 

The operation proposed in Station WDMG’s application would cause 
a daytime interference loss of 160 square miles to Station WAMI, Opp, 
Alabama; 120 square miles to WERD; and 380 square miles to the pro¬ 
posed WERD operation. Section 316 of the Communications Act of 1934, 
as amended, and Sections 1.385(c) and 1.387(b)(1) of the Commission 
Rules and Regulations, would appear to require that Stations WAMI and 


2 


WERD be afforded an opportunity at a hearing on your application to show 
why the WDMG application should not be granted. Moreover, the material 

46 submitted with the WDMG application does not appear to be suffi¬ 
cient from which to conclude that the applicant is financially qualified to 
finance the proposed construction costs of $22,700. Exhibit No. 1 indi¬ 
cates that construction will be financed by equipment purchased on the 
installment plan, profits from Station WDMG, and B. F. J. Timm, sole 
stockholder, will loan applicant any additional funds needed. First, the 
annual financial report for 1951 shows Station WDMG had a broadcast 
income of $1, 598 and secondly, Mr. Timm's balance sheet shows total 
liabilities ($25,000) exceed current assets ($1,851) by $23,149 and no 
additional information has been furnished which would indicate where he 
proposes to secure the funds necessary to meet his obligations. In addi¬ 
tion to Mr. Timm's commitment in the instant application he has agreed 
to furnish any additional funds necessary for applicant's proposed TV 
station at Douglas, Georgia (File No. BPCT-1572) estimated to cost 
$192,880 and further, he has personally guaranteed the purchase of deben¬ 
ture bonds of $112, 500 by WMFS, Inc. in the application (BPCT-980) of 
Chattanooga T-V, Inc., Chattanooga, Tennessee, for a new television 
broadcast station which was granted on August 20, 1952. Proper consid¬ 
eration of this application requires that the Commission be advised of 
Mr. Timm's plan for securing the necessary funds. Any plan which calls 
for securing additional capital must be supported by a definite commit¬ 
ment from the party or parties from whom the funds are to be obtained. 
Where deferred payment financing is contemplated, an application should 
be supported by verified copies of the respective agreements and the terms 
of payment. Further, Commission records show that B. F. J. Timm 
owns 55 per cent of the capital stock of the applicant corporation while 

the application refers to Mr. Timm as sole stockholder. 

47 The station proposed in the application of Dorsey Newman for 
Hartselle, Alabama, is expected to suffer a daytime interference loss 

of approximately 517 square miles from the operation proposed in Station 
WERD's application to increase power from lkw to lOkw. Accordingly, 
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it appears that these two applications cannot be granted and, instead, 
must be designated for hearing. 

The operation proposed in Station WERD's application, in addition 
to causing interference to the station proposed for Hartselle, Alabama, 
would suffer a daytime interference loss of approximately 380 square 
miles from the proposed WDMG operation. Moreover, the population 
within the WERD proposed 250 mv/m contour (8, 640 persons) is 1.53 
per cent of the population of the Atlanta metropolitan district according 
to the 1950 census. The Standards of Good Engineering Practice recom¬ 
mend that the value not exceed 1 per cent. Provision is made for giving 
consideration to locations where the percentage exceeds 1 per cent, if 
the percentage within the 500 mv/m contour does not exceed 1 per cent 
and the applicant submits an affidavit setting forth reasons why the nor¬ 
mal specifications cannot be complied with. However, no such affidavit 
was submitted with the WERD application. In addition, a house count 
made by Commission personnel of the WERD present blanket area indi¬ 
cates that approximately 2, 500 persons reside within WERD’s present 
250 mv/m contour, whereas, the WERD application reports 1,596. If 
the same proportionate discrepancy is applied to the proposed operation, 
the population within the proposed 250 mv/m contour may be as high as 
14,000 persons. Also, upon complaint of C. E. Strain of Strain Engi¬ 
neering Service in Atlanta, the Commission made an investigation of the 
present operation of WERD. This investigation revealed the fact that 
the WERD transmitter produced spurious emissions on 710, 800, 930 and 
970 kilocycles of sufficient intensity to interfere with the reception of 
stations on those frequencies in the Atlanta, Georgia area. While the 
Commission's study established the fact that the spurious signals were 
coming from the WERD tower, it was not established, however, that these 
signals were developed in the WERD transmitter, although such may well 
be the case. Finally, the WERD application proposes radiations in the 
direction of the Canadian border in excess of permissible radiations 
specified in a proposed agreement between the United States and Canada 
concerning daytime operation on clear channels (Docket No. 10453). 
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In view of all the foregoing, the Commission is unable at the pres¬ 
ent time, to conclude that a grant of any of the subject applications would 
serve the public interest. Pursuant to the provisions of Section 309(b) of 
the Communications Act, as amended by Section 7, Public Law 554, 82nd 
Congress, 1952, notice is hereby given to each applicant of the above 
facts. Before any application is designated for hearing, the applicant is 
informed as to why a grant without hearing cannot be made and is given 
an opportunity to reply. The purpose is to afford the applicant an oppor¬ 
tunity to inform the Commission of any reason why it believes its appli¬ 
cation need not be designated for hearing or to take such other action as 
may be deemed necessary to eliminate the problems involved. Any reply 
that an applicant may wish to make to this notice should be filed, under 
oath, within thirty days from the date of this letter. 

These facts are being brought to the attention of Station WAMI, by 
letter, a copy of which is enclosed for your information. 

After considering any such replies as may be submitted, the Com¬ 
mission will determine whether it is able to find that the public interest, 
convenience or necessity would be served by the granting of any of the 
subject applications. If it is unable to so find, or if it is determined as 
a matter of law that a hearing is mandatory, the applications will be 
formally designated for hearing upon such issues as may then obtain with 
respect to the questions discussed above. 

By Direction of the Commission 

T. J. Slowie 
Secretary 

cc: The Opp Broadcasting Company, Inc. 

Radio Station WAMI 
c/o H. N. Lee, Pres. 

Opp, Alabama 

Mr. C. E. Strain 
Strain Engineering Service 
1261 Niles Avenue, N. W. 

Atlanta, Georgia 

Enclosure 


Approved in Commission 
Meeting 4-22-53 , Item #5, 6 
& 7 Standard Broadcast Agenda 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Applications of 

Dorsey Eugene Newman 
Hartselle, Alabama 

Radio Atlanta, Incorporated (WERD) 
Atlanta, Georgia 

WDMG, Incorporated (WDMG) 

Douglas, Georgia 

For Construction Permits 


) 

) DOCKET NO. 10638 
) FILE NO. BP-8334 

) DOCKET NO. 10639 
) FILE NO. BP-8569 

) DOCKET NO. 10640 
) FILE NO. BP-8648 

) 


ORDER 

At a session of the Federal Communications Commission held at 
its offices in Washington, D. C., on the 12th day of August, 1953; 

The Commission having under consideration the above-entitled 
applications for construction permit for a new standard broadcast station 
at Hartselle, Alabama, and to increase the power of Radio Stations WERD, 
Atlanta, Georgia and WDMG, Douglas, Georgia. 

IT APPEARING, That the applicant, Dorsey Eugene Newman, is 
legally, technically, financially and otherwise qualified to operate the 
proposed station at Hartselle, Alabama, but the proposed operation is 
mutually exclusive with that of Station WERD, Atlanta, Georgia; and 

IT FURTHER APPEARING, That the applicant, Radio Atlanta, 
Incorporated, is legally, technically, financially and otherwise qualified 
to operate Station WERD as proposed, but that the operation of WERD is 
mutually exclusive with the proposed operation at Hartselle, Alabama, 
would receive objectionable interference from the proposed operation of 
Station WDMG, Douglas, Georgia, and fails to comply with the Standards 
with respect to blanketing; and 

IT FURTHER APPEARING, That the applicant, WDMG, Inc., is 
legally, technically and otherwise qualified to operate Station WDMG as 
proposed, but that the application would involve interference to Stations 
WAMI, Opp, Alabama, and WERD, Atlanta, Georgia; and 
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IT FURTHER APPEARING, That pursuant to Section 309(b) of the 
Communications Act of 1934, as amended, the subject applicants were 
advised by letters dated April 22, 1953, of the aforementioned deficiencies 
and that the Commission was unable to conclude that a grant of either 
application would be in the public interest; and 

IT FURTHER APPEARING, That the applicant, Radio Atlanta, In¬ 
corporated, by letter dated June 22, 1953, has replied to the Commission’s 
letter of April 22, 1953, and that applicants Dorsey Eugene Newman and 
WDMG, Inc., failed to reply to said letter; and 

IT FURTHER APPEARING, That, the Commission, after consider¬ 
ation of the reply, is still unable to conclude that a grant would be in the 
public interest, a hearing is mandatory: 

IT IS ORDERED, That, pursuant to Section 309(b) of the Communi¬ 
cations Act of 1934, as amended, the said applications ARE DESIGNATED 
FOR HEARING IN A CONSOLIDATED PROCEEDING, at a time and place 
to be specified in a subsequent order, upon the following issues: 

1. To determine the financial qualifications of WDMG, Inc. 

2. To determine the areas and populations which may be expected 

to gain or lose primary service from the operation of the proposed stations, 
and the availability of other primary service to such areas and populations. 

3. To determine the type and character of program service pro¬ 
posed to be rendered and whether it would meet the requirements of the 
populations and areas proposed to be served. 

4. To determine whether the operation of the Station WDMG would 
involve objectionable interference with Station WAMI, Opp, Alabama, and, 
if so, the nature and extent thereof, the areas and populations affected 
thereby, and the availability of other primary service to such areas and 
populations, and the nature and character of the program service now 
being rendered by Station WAMI to such areas and populations. 

5. To determine whether the operation of the proposed stations 
would involve objectionable interference, each with the other, and, if so, 
the nature and extent thereof, the areas and populations affected thereby, 
and the availability of other primary service to such areas and populations. 
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6. To determine whether the installation and operation of Station 
WERD as proposed would be in compliance with the Commission Rules 
and Standards of Good Engineering Practice Concerning Standard Broad¬ 
cast Stations with particular reference to blanketing within the 250 mv/m 
contour of Station WERD. 

IT IS FURTHER ORDERED, That, The Opp Broadcasting Company, 
Inc., licensee of Radio Station WAMI, Opp, Alabama, IS MADE a party 
to this proceeding. 

FEDERAL COMMUNICATIONS COMMISSION 

Wm. P. Massing 
Acting Secretary 

(Seal) 

Released: August 14, 1953 


August 21, 1953 

Secretary 

Federal Communications Commission 

Washington, D. C. 

RE: Applications of - 
Dorsey Eugene Newman 
Hartselle, Alabama 
DOCKET NO. 10638 
FILE NO. BP-8334 
Radio Atlanta, Incorporated (WERD) 
Atlanta, Georgia 
DOCKET NO. 10639 
FILE NO. BP-8569 
WDMG, Incorporated 
Douglas, Georgia 
DOCKET NO. 10640 
FILE NO. BP-8648 


Dear Sir: 

Dorsey Eugene Newman hereby gives notice that he will appear on 
a date to be specified in a subsequent order in support of his application 
and on the issues specified in the Commission’s Order dated August 14, 
1953. 
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Cooperatively yours, 

/s/ Dorsey Eugene Newman 

3022 Prince Street 
Birmingham, Alabama 


September 3, 1953 5300 

Mr. Dorsey Eugene Newman 
3022 Prince Street 
Birmingham, Alabama 

Dear Sir: 

In re: Dorsey Eugene Newman 
Hartselle, Alabama 
File No. BP-8334; Docket No. 10638 

Receipt is acknowledged of three (3) copies of your written appear¬ 
ance in the above-entitled matter. 

Your attention is directed to Section 1.767 of the Commissions 
Rules which provides that all pleadings, petitions, motions, briefs, or 
other documents filed in any proceeding shall be served by the party filing 
the same upon all parties to the proceeding. In all cases, whenever under 
the regulations in this part service is required or permitted to be made 
upon a party, and such party is represented by an attorney of record in 
the proceeding, the service shall be made upon the attorney. Service 
upon the attorney or upon a party shall be made by delivering a copy to 
him or by mailing it to him at his last-known address. 

Please furnish the Commission with an original and two (2) copies 
of a certificate of service to the effect that a copy of your appearance was 
mailed to McKenna & Wilkinson, 1028 Connecticut Avenue, N. W., Wash¬ 
ington, D. C., attorneys for Radio Station WERD; Philip M. Baker, 

Suite 700, Woodward Building, Washington, D. C., attorney for Radio 
Station WDMG and Robert C. Mathis, 1000 Vermont Avenue, N. W., 
Washington, D. C., attorney for Radio Station WAMI. This certificate 
should be filed as soon as possible in order that your appearance may be 


accepted. 
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Very truly yours, 

Wm. P. Massing 
Acting Secretary 


56 ORDER 

At a session of the Federal Communications Commission held at 
its offices in Washington, D. C., on the 11th day of March, 1954; 

The Commission having under consideration the above-entitled 
applications which were designated for hearing on August 12, 1953; and 
IT APPEARING, That no date was previously scheduled by the 
Commission in the above-entitled proceeding; 

IT IS ORDERED, That the hearing in the above-entitled proceeding 
be held at 10:00 A.M., April 15, 1954 in Washington, D. C. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ Mary Jane Morris 
Secretary 


(Seal) 

Released: March 12, 1954 
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58 [ Received Mar. 22, 1954 FCC] 

PETITION OF CHIEF, BROADCAST BUREAU, 

FOR ENLARGEMENT OF ISSUES 

1. On August 12, 1953, the Commission designated the applications 
in the above-captioned proceeding for hearing, at a time and place to be 
specified in a subsequent order. 

2. In view of the fact that the Commission omitted the comparative 
issue from its order designating the above-entitled applications for hear¬ 
ing although the said applications are mutually exclusive, it is respectfully 
submitted that the issues in the instant proceeding should be enlarged to 
include the following issue: 

”7. To determine, on a comparative basis, which of the oper¬ 
ations proposed in the above-entitled applications would better 
serve the public interest, convenience and necessity in the light of 
the evidence adduced under the foregoing issues and the record 
made with respect to the significant differences between the appli¬ 
cants as to: 

(a) the background and experience of each of the above- 
named applicants to own and operate the proposed stations. 

(b) the proposals of each of the above-named applicants 
with respect to the management and operation of the proposed 
stations. 

59 (c) the programming service proposed in each of the 

above-mentioned applications.” 

Respectfully submitted, 

/s/ Joseph M. Kittner 
for Curtis B. Plummer 

Chief, Broadcast Bureau 

/s/ David I. Kraushaar 
Attorney 

Federal Communications Commission 
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(Certificate of Service) 
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[Received Apr. 1, 1954 FCC] 

PETITION OF CHIEF, BROADCAST BUREAU, TO 
ENLARGE THE ISSUES, DELETE AN ISSUE, ADD A PARTY 

The Chief, Broadcast Bureau, respectfully requests the Commis¬ 
sion: (1) to enlarge the issues in the above-entitled proceeding to include 
additional issues as to interference; (2) to delete the issue as to blanket¬ 
ing; and (3) to add as a party to this proceeding the licensee of standard 
broadcast Station WMTS, Murfreesboro, Tennessee. These changes are 
necessary by two recent changes in the Commission’s Standards of Good 
Engineering Practice Concerning Standard Broadcast Stations—the new 
Soil Conductivity Map, adopted February 24, 1954 to be effective April 
5, 1954 (Docket No. 10604); and the change in blanketing requirements 
released December 7, 1953 (FCC 53-1595). In support of this petition 
the Chief, Broadcast Bureau states as follows: 

1. On August 12, 1953, the Commission designated this proceeding 
for hearing on several issues, including mutual interference between the 
proposed operations, interference with Station WAMI, Opp, Alabama, 
and blanketing by the proposed operation of Radio Atlanta (WERD). No 

date was set for the hearing. On December 7, 1953, the Commission 
released its Report and Order amending Section 4 of the Standards of 
Good Engineering Practice, as to blanketing. On February 10, 1954, 

Radio Atlanta, Incorporated amended its application to conform to the 
new blanketing rule. On March 11, 1954 the Commission set this case 
for hearing April 15, 1954. On February 24, 1954, the Commission 
promulgated its new soil conductivity map to be effective April 5, 1954. 

2. As set forth in the attached engineering affidavit, the two changes 
in the Standards create three new interference problems in this matter, 
and settle the previously-existing problem as to blanketing. From the 
new soil conductivity map (Figure M3) it appears that the operations 
proposed by Mr. Newman, at Hartselle, Alabama, and by Radio Atlanta 
(WERD) would cause objectionable interference with existing Station 
WMTS, Murfreesboro, Tennessee. It also appears that the operation 
proposed by WDMG, Incorporated, at Douglas, Georgia, would cause 


objectionable interference with the present operation of Station WEED at 
Atlanta. 

Since the Hearing Conference and all testimony in this case will be 
after the effective date of the new map, clearly the case should be con¬ 
ducted, and the issues and parties specified, in the light of the new data. 
Therefore the licensee of Station WMTS should be made a party. 

As stated in the engineering affidavit, the proposed operation of 
Radio Atlanta (WERD), as set forth in its application as amended February 
10, 1954, meets the requirements of the new ,T blanketing rule” adopted 
in December 1953; and therefore this matter (Issue 6 in Designation Order) 
should be removed from the case. We join in Radio Atlanta’s peti¬ 
tion to this effect. 

3. In view of the foregoing, it is respectfully requested that the 
Commission issue an order with the following provisions: 

(1) Deletion of Issue No. 6 in the Designation Order of 
August 12, 1953. 

(2) Adding the following issues: 

To determine whether the operations proposed by Dorsey 
Eugene Newman at Hartselle, Alabama, and by Radio Atlanta, In¬ 
corporated (WERD) would involve objectionable interference with 
Station WMTS, Murfreesboro, Tennessee; and, if so, the nature 
and extent thereof, the areas and population affected thereby, and 
the availability of other primary service to such areas and popula¬ 
tions. 

To determine whether the operation proposed by WDMG, In¬ 
corporated, at Douglas, Georgia, would involve objectionable 
interference with the present operation of Station WERD, Atlanta, 
Georgia; and, if so, the nature and extent thereof, the areas and 
populations affected thereby, and the availability of other primary 
service to such areas and populations. 

(3) Making Arthur D. Smith, Jr. and T. J. Motlow, a partner¬ 
ship d/b as Murfreesboro Broadcasting Company, licensee of Station 
WMTS, Murfreesboro, Tennessee, a party to this proceeding. 
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Respectfully submitted, 

/s/ Joseph M. Kittner 
for Curtis B. Plummer 

Chief, Broadcast Bureau 

/s/ John H. Bass, Jr. 

Attorney 

Federal Communications Commission 

65 (Certificate of Service) 


66 PETITION FOR PERMISSION TO FILE 

LATE PLEADING 

The Chief, Broadcast Bureau, hereby respectfully requests per¬ 
mission to file at this time the attached Petition to Enlarge Issues, Etc., 
in the above-entitled matter. In support of this request the Chief, Broad¬ 
cast Bureau states as follows: 

1. This matter was designated on August 12, 1953 for consolidated 
hearing; no date for hearing was set. On March 11, 1954 the Commission 
set April 15, 1954, as the date for the first hearing. 

2. Certain changes in the Commission’s Standards of Good Engi¬ 
neering Practice Concerning Standard Broadcast Stations, occurring since 
the original designation order, make necessary changes in the issues and 
parties in this matter. These changes are the new soil conductivity map, 
announced February 24, 1954 to be effective April 5, 1954, (Docket 10604) 
and the change in the "blanketing rule” announced December 7, 1953 

(F. C. C. 53-1595). Due to the press of other matters the Bureau’s engi- 

67 neers and counsel have only now been able to complete the necessary 
analysis of the effect of these changes on this proceeding. 

3. Counsel for the three applicants and for Opp Broadcasting Com¬ 
pany, Inc. have no objection to the filing of this Petition at this time, and 
have agreed to waive the provisions of Rule 1.745. 

4. In view of the foregoing it is respectfully requested that the 
attached Petition to Enlarge Issues, Etc. be received. 
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Respectfully submitted, 

/s/ Joseph M. Kittner 
for Curtis B. Plummer 

Chief, Broadcast Bureau 

/s/ John H. Bass, Jr. 

Attorney 

Federal Communications Commission 


68 (Certificate of Service) 


69 AFFIDAVIT 

City of Washington ) gg 
District of Columbia) 

Jerome F. Padberg, being duly sworn, deposes and says: 

1. He is a Radio Engineer employed by the Federal Communications 
Commission in the Hearing Division of the Broadcast Bureau and that his 
qualifications and experience are a matter of record with the Commission. 

2. He has examined the applications for construction permits filed 
by Dorsey Eugene Newman (BP-8334), Radio Atlanta, Incorporated (BP- 
8569) and WDMG, Incorporated (BP-8648) for new or changed standard 
broadcast facilities at Hartselle, Alabama; Atlanta, Georgia and Douglas, 
Georgia respectively. 

3. He finds from a study made in accordance with the Commission's 
Rules and Standards of Good Engineering Practice Concerning Standard 
Broadcast Stations and based on the map entitled "Estimated Effective 
Ground Conductivity in the United States" (Figure M3) adopted February 
24, 1954, effective April 5, 1954 (FCC 54-263) that the proposals of 
Dorsey Eugene Newman and Radio Atlanta, Incorporated would cause ob¬ 
jectionable interference to Station WMTS, Murfreesboro, Tennessee 
operating on the frequency 860 kilocycles employing 250 watts power 
daytime only, and that the proposal of Dorsey Eugene Newman would re¬ 
ceive objectionable interference from Station WMTS. 

4. He finds from a similar study that the proposal of WDMG, 
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Incorporated would case objectionable interference to existing Station 
70 WERD, Atlanta, Georgia licensed to Radio Atlanta, Incorporated 

operating on the frequency 860 kilocycles employing 1000 watts power 
daytime only. 

5. He finds that the application of Radio Atlanta, Incorporated as 
amended February 10, 1954, would comply with the Standards of Good 
Engineering Practice Concerning Standard Broadcast Stations with respect 
to blanketing requirements as adopted in the Commissions Report and 
Order released December 7,. 1953 (FCC 53-1595). 

/s/ Jerome F. Padberg 

Subscribed and sworn to before me this_31_day of March , 1954. 

/s/ Helen A. Marston 

Notary Public, Washington, D. C. 

My Commission expires: April 14, 1957 . 


71 [ Received Apr. 6, 1954 FCC] 

COMMENTS OF DORSEY EUGENE NEWMAN TO 
PETITION OF CHIEF, BROADCAST BUREAU, TO 
ENLARGE THE ISSUES, DELETE AN ISSUE, ADD A PARTY 

Dorsey Eugene Newman, one of the applicants in the above entitled 
proceeding, files his comments to the above Petition of the Chief of the 
Broadcast Bureau and suggests the possibility of another issue based on 
Section 307b of the Communications Act of 1934, as amended. In support 
thereof, it is shown: 

Petitioner agrees with the Petition of the Chief of the Broadcast 
Bureau insofar as it goes. He is not certain whether in a hearing of this 
type involving more than one city, it is necessary to include an issue 
with respect to Section 307b of the statute. If the Commission is of the 
opinion that the Examiner can take into consideration Section 307b of the 
Act, then it does not appear necessary to add another issue. If on the 
other hand, the Examiner cannot make a determination under Section 307b 
without the additional issue, Petitioner requests that the issues be enlarged 
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to include the following issue: 

72 To determine, in the light of Section 307(b) of the Communications 

Act of 1934 as amended, which of the above-entitled applications would 

provide the more fair, efficient and equitable distribution of radio service. 

Respectfully submitted, 

i /s/ A. I. Stein, 

Attorney for Petitioner 

Warner Building 
Washington, D. C. 

April 5, 1954 

(Certificate of Service) 


85 [ Received Apr. 21, 1954] 

RESPONSE TO PETITION OF CHIEF, BROADCAST BUREAU 
Radio Atlanta, Incorporated (hereinafter called ("WERD"), appli¬ 
cant in the above-entitled proceeding, hereby responds to the petition, 
filed March 31, 1954, of the Chief, Broadcast Bureau, to enlarge the 
issues, delete an issue, and add a party. 

The Chief, Broadcast Bureau, requests, among other things, the 
addition of an issue 

M To determine whether the operations proposed by Dorsey 
Eugene Newman at Hartselle, Alabama, and by Radio Atlanta, In¬ 
corporated (WERD) would involve objectionable interference with 
Station WMTS, Murfreesboro, Tennessee; and, if so, the nature 
and extent thereof, the areas and population affected thereby, and 
the availability of other primary service to such areas and popula¬ 
tions. " 

In its application for construction permit (File No. BP-8569), filed 
February 27, 1953, Arthur D. Smith, Jr., and T. J. Motlow, a partner¬ 
ship d/b as Murfreesboro Broadcasting Company (hereinafter called 
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tr WMTS) set out the interference that that proposal would receive from 
WERD, and asserted that it would accept a grant subject to whatever in¬ 
terference it would receive from WERD. The WMTS application 
accordingly was granted on August 26, 1953, subject to the following 
express condition: 

"The authority granted herein is subject to the condition that 
permittee accept any objectionable interference from the WERD 
proposal (File No. BP-8569), Atlanta, Georgia, if that proposed 
application is granted." 

The WMTS license application (File No. BL-5161) granted on December 

9, 1953, likewise was made subject to the identical condition set forth in 

the construction permit. A similar condition was not attached to the 

WMTS grant requiring it to accept interference from a grant of the above- 

entitled application of Dorsey Eugene Newman for Hartselle, Alabama. 

Since the grant of WMTS T application was made subject to whatever 

interference would be received from a grant of WERD's application, it 

would be improper and unfair to give any consideration to this interference 

as a factor militating against a grant of WERD f s application. See Ash- 

backer Radio Corp. v, FCC , 326 U.S. 327 (1945). 

Respectfully submitted, 

RADIO ATLANTA, INCORPORATED (WERD) 

By /s/ James A. McKenna, Jr. 

/s/ Leonidas P. B. Emerson 

McKenna & wilkinson 

Its Attorneys 
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20 April 1954 

(Certificate of Service) 
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ORDER 


IT APPEARING, that there are pending before the Commission 
several pleadings seeking revisions in the issues governing the proceed¬ 
ing, that the three applicants jointly have petitioned for a 30-day continu¬ 
ance of hearing in the matter, which is presently scheduled for May 17, 
1954, and that the Commissions Broadcast Bureau does not oppose such 
petition and has agreed to a waiver of the provisions of Section 1.745 of 
the Rules to permit the immediate consideration thereof; 

IT IS ORDERED, This 13th day of May 1954, that the said joint 

petition of the applicants IS GRANTED, and that the hearing herein IS 

CONTINUED from May 17 to June 17, 1954. 

FEDERAL COMMUNICATIONS COMMISSION 
James D. Cunningham, Hearing Examiner 

/s/ Mary Jane Morris 
Secretary 

(Seal) 


93 ORDER 

IT IS ORDERED, This 9th day of June 1954, on the Examinees 
own motion, that, pending the Commission's decision with regard to the 
several pleadings filed by certain of the parties herein affecting the issues 
governing the proceeding, further hearing in the matter, which is pres¬ 
ently scheduled for June 17, 1954, is continued without date. 

FEDERAL COMMUNICATIONS COMMISSION 
James D. Cunningham, Hearing Examiner 

/s/ Mary Jane Morris 
Secretary 


(Seal) 
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ORDER 


95 


At a session of the Federal Communications Commission held at 
its offices in Washington, D. C., on the 17th day of June 1954; 

The Commission having under consideration its order of August 12, 
1953, designating the above applications for hearing and a petition filed 
March 19, 1954, by Chief, Broadcast Bureau, for Enlargement of Issues 
to include an issue with respect to comparison of the proposed services 
by the above-named applicants; and 

IT APPEARING, That no opposition to the Broadcast Bureau's 
petition has been filed; and 

IT FURTHER APPEARING, That the petition to enlarge requests 
the addition of the standard comparative issue normally specified by the 
Commission in comparative broadcoast hearings, that the issue was in¬ 
advertently omitted from the order of August 12, 1953, designating the 
above applications for comparative hearing, that the requested additional 
issue is necessary to a proper disposition of this proceeding, and that, 
therefore, good cause exists for granting the Broadcast Bureau's petition 
and adding the comparative issue at this time; 

IT IS ORDERED, That the petition IS GRANTED and that the follow¬ 
ing issue be added to the issues set forth in our order dated August 12, 
1953; 

"To determine, on a comparative basis, which of the operations 
proposed in the above-entitled applications would better serve the public 
interest, convenience and necessity in the light of the evidence adduced 
under the foregoing issues and the record made with respect to the sig¬ 
nificant differences between the applicants as to: 

(a) the background and experience of each of the above-named 
parties having a bearing on its ability to own and operate the pro¬ 
posed stations. 

(b) the proposals of each of the above-named applicants with 
respect to the management and operation of the proposed stations. 

(c) the programming service proposed in each of the above- 


named applications." 




20 


96 


FEDERAL COMMUNICATIONS COMMISSION 

/s/ Mary Janes Morris 
Secretary 

(Seal) 

Released: June 21, 1954 


ORDER 

At a session of the Federal Communications Commission held at 
its offices in Washington, D. C., on the 17th day of June, 1954; 

The Commission having under consideration (1) a petition filed 
February 18, 1954, by Radio Atlanta, Incorporated (WERD), Atlanta, 
Georgia, to enlarge issues by the addition of an issue to determine 
whether any alternative facilities are available to Dorsey Eugene Newman; 
(2) Opposition to said petition filed March 12, 1954, by Dorsey Eugene 
Newman; (3) Motion to Strike, filed March 17, 1954, by Radio Atlanta, 
Incorporated; (4) Reply to Opposition to petition to enlarge issues filed 
March 17, 1954 by Radio Atlanta, Incorporated; and (5) Supplemental 
Data in support of petition to enlarge issues filed April 13, 1954, by 
Radio Atlanta, Incorporated; 

IT APPEARING, That the Commission's Order of designation setting 
forth the issues in this proceeding was published in the Federal Register 
on August 20, 1953; and 

IT FURTHER APPEARING, That the said petition was not filed 
within 15 days from the date of such publication in the Federal Register 
and good cause has not been shown for late filing as required by Section 
1.389 of the Commission's Rules; 

IT IS ORDERED, That the above-described petition of Radio Atlanta, 

Incorporated, filed February 18, 1954 IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ Mary Jane Morris 
Secretary 


(Seal) 

Released: June 21, 1954 
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MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioners Sterling and Hennock not partici¬ 
pating. 

1. The Commission has before it for consideration (1) a petition 
filed February 10, 1954 by Radio Atlanta, Inc. for leave to amend and to 
delete issue; —^ (2) a petition filed on March 31, 1954, by the Chief, 
Broadcast Bureau, to enlarge the issues, delete an issue and add a party; 
(3) petitions filed April 13, 1954 and April 20, 1954, respectively, by 
Radio Atlanta, Incorporated, to enlarge the issues; (4) comments of 
Dorsey Eugene Newman to petition of the Chief, Broadcast Bureau, filed 
April 5, 1954; (5) reply of Chief, Broadcast Bureau, to comment of 
Dorsey Eugene Newman, filed April 12, 1954; and (6) response to petition 
of Chief, Broadcast Bureau, filed April 20, 1954, by Radio Atlanta, In¬ 
corporated. 

2. This proceeding concerns an application by Dorsey Eugene 
Newman of Hartselle, Alabama, for a construction permit to operate a 
standard broadcast station at Hartselle, Alabama, on frequency 860 kc, 
250 watts power, daytime only; an application by Radio Atlanta, the licen¬ 
see of Station WERD at Atlanta, Georgia, operating on frequency 860 kc, 
for a construction permit to increase its power from 1 kw, daytime only, 
to 10 kw with a directional antenna; and an application by WDMG, Incor¬ 
porated, the licensee of Station WDMG, Douglas, Georgia operating on 
frequency 860 kc, for a construction permit to increase its power from 

1 kw daytime only to 5 kw daytime only. 


1/ Radio Atlanta, Inc. in its amendment which was granted by the Motions 
Commissioner on February 10, 1954 supplied information with reference 
to the Commission’s new ”blanketing rule”. That part of the petition to 
delete issue was referred to the full Commission for action. 
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3. By an order of August 12, 1953, the Commission designated 

these applications for hearing in a consolidated proceeding, specified the 

2 / 

issues,- made Opp Broadcasting Company, Inc., licensee of Radio Sta¬ 
tion WAMI, Opp, Alabama, a party to the proceeding, and provided that 
the time and place for hearing would be specified in a subsequent order. 
On March 11, 1954, the Commission ordered this proceeding to be held 
on April 15, 1954, in Washington, D. C. By subsequent order of the 
Examiner the hearing date was further extended to a time to be later . 
specified. 


2/ The issues are: 

"1. To determine the financial qualifications of WDMG, Inc. 

2. To determine the areas and populations which may be expected 
to gain or lose primary service from the operation of the proposed sta¬ 
tions, and the availability of other primary service to such areas and 
populations. 

3. To determine the type and character of program service pro¬ 
posed to be rendered and whether it would meet the requirements of the 
populations and areas proposed to be served. 

4. To determine whether the operation of the Station WDMG would 
involve objectionable interference with Station WAMI, Opp, Alabama, 
and, if so, the nature and extent thereof, the areas and populations af¬ 
fected thereby and the availability of other primary service to such areas 
and populations, and the nature and character of the program service now 
being rendered by Station WAMI to such areas and populations. 

5. To determine whether the operation of the proposed stations 
would involve objectionable interference, each with the other, and if so, 
the nature and extent thereof, the areas and populations affected thereby, 
and the availability of other primary service to such areas and populations. 

6. To determine whether the installation and operation of Station 
WERD as proposed would be in compliance with the Commission's Rules 
and Standards of Good Engineering Practice Concerning Standard Broad¬ 
cast Stations with particular reference to blanketing within the 250 mv/m 
contour of Station WERD. ” 
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4. By his petition the Chief, Broadcast Bureau, requests an en¬ 
largement of the issues in this proceeding (2) to determine whether the 
operations proposed by Newman and Radio Atlanta, Inc. would involve 
objectionable interference with Station WMTS, Murfreesboro, Tennessee, 
and if so, the nature and extent thereof, the areas and populations affected 
thereby; (b) to determine whether the operation proposed by WDMG, would 
involve objectionable interference with the present operation of Station 
WERD, and if so, the nature and extent thereof and population affected 
thereby; (c) the addition of Station WMTS, Murfreesboro, Tennessee, as 

a party to this proceeding; and (d) the deletion of Issue No. 6 of the Com¬ 
mission's order of designation dated August 12, 1953 relating to the com¬ 
pliance of the proposal of Radio Atlanta, Inc. with the TT blanketing rule". 

(See Issue No. 6 footnote 1.) 

5. In its petition filed February 10, 1954, Radio Atlanta, Inc. also 
requests the deletion of Issue No. 6, and in its petition filed April 13, 

1954, an issue is requested to determine whether Newman's proposed 
operation would be in compliance with the Commission's Rules and Stand¬ 
ards of Good Engineering Practice Concerning Standard Broadcast Stations 
in regard to the "10% rule". It is alleged that the Newman proposal will 
receive objectionable interference within its normally protected contour 

to a total area of 431 square miles and a total population of 26,762 from 
the present operations of Stations WMTS, Murfreesboro, Tennessee and 
WILD, Birmingham, Alabama representing approximately 33% of the 
population actually served. Radio Atlanta’s petition filed April 20, 1954, 
requests an issue to determine whether the operation proposed by Newman 
involves objectionable interference to Station WILD, Birmingham, Alabama, 
and also requests that Pilot Broadcasting Corporation, the licensee of 
Station WILD, Birmingham, Alabama, be made a party to this proceeding. 

6. An issue with respect to Section 307(b) of the Communications 
Act of 1934, as amended, is suggested by Newman in his comments filed 
April 5, 1954, and is supported by the Chief, Broadcast Bureau. No 
opposition has been made to the addition of this issue. 

7. Radio Atlanta (WERD) contends in its response that it would be 
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improper and unfair to give consideration to interference which would 
result to Station WMTS, Murfreesboro, Tennessee, from the proposed 
operation of WERD, In support thereof it states that the grant to Station 
WMTS, made on August 26, 1953, was subject to the condition that WMTS 
accept any objectionable interference from the WERD proposal (File No. 

BP-8569), Atlanta, Georgia, if that proposed application is granted. 

8. In order to better understand the bases for the above-described 
pleadings, it is necessary to point out some developments which have 
occurred since the order of designation. On December 2, 1953 the Com¬ 
mission amended its Rules and Standards of Good Engineering Practice 
Concerning Standard Broadcast Stations with respect to blanketing, and 
on February 24, 1954, (effective April 5, 1954) the Commission amended 
the Standards by deleting the map entitled "Ground Conductivity in the 

United States and Canada' 1 designated as Figure 3, and substituted 
therefor a new map entitled "Estimated Effective Ground Conductivity in 
the United States". Because of these changes, new interference problems 
have arisen and a previously existing blanketing problem has been settled. 

9. The application of Murfreesboro Broadcasting Company request- ; 
ing a construction permit to operate on 860 kc with a power of 250 watts 
daytime only, at Murfreesboro, Tennessee, was granted on August 26, 

1953, subject to the condition "that permittee accept any objectionable 
interference from the WERD proposal (File No. BP-8569), Atlanta, Georgia, 
if that proposed operation is granted. " A license was subsequently granted 
to Murfreesboro Broadcasting Company subject to the same condition. 

The application of Radio Atlanta, Inc. was filed July 29, 1952, and thus 

was a co-pending application at the time the Murfreesboro proposal was 

granted. Murfreesboro Broadcasting Company did not file any objection 

to the condition to its grant and did not request a comparative hearing as 

3/ 

provided by Section 1.383 of the Commission's Rules.— Moreover, Mur¬ 
freesboro Broadcasting Company has not now sought intervention in this 
proceeding. 

3/ "Section 1.383 Partial Grants. - Where the Commission without a 
hearing grants any application in part, or with any privileges, terms, or 

(Cont'd. on next page) 
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10. Chief, Broadcast Bureau requests that Murfreesboro Broad¬ 
casting Company be made a party to the proceeding. However, from the 
foregoing, it is apparent that the Radio Atlanta, Inc. (WERD) proposal 
involved interference to WMTS computed on the basis of the then effective 
ground conductivity map and that the interference was considered of so 
insubstantial an amount that the two applications were not mutually ex¬ 
clusive. There has been no allegation here by Chief, Broadcast Bureau 
that there would be an increase in the WERD proposed radiation in the 
direction of Station WMTS over that which existed at the time of the grant 
to Murfreesboro Broadcasting Company which would result in an increase 
in objectionable interference. In view of the condition to the WMTS grant, 
the interference to Station WMTS from the proposed WERD operation 

would not be a factor in the Commission's consideration of the WERD 
4/ 

application,— and thus, we see no useful purpose, under the circum¬ 
stances here, in making Murfreesboro Broadcasting Company a party to 
the proceeding with respect to Radio Atlanta, Inc. or to include an 
issue with respect to the extent of interference to WMTS. 


Footnote 3 (Cont'd.) 

conditions other than those requested, or subject to any interference that 
may result to the station if designated application or applications are 
subsequently granted, the action of the Commission shall be considered 
as a grant of such application unless the applicant shall, within 20 days 
from the date on which public announcement of such grant is made, or 
from its effective date if a later date is specified, file with the Commis¬ 
sion a written request rejecting the grant as made. Upon receipt of such 
request, the Commission will vacate its original action upon the applica¬ 
tion and set the application for hearing in the same manner as other ap¬ 
plications are set for hearing. TT 

4/ In the proceeding involving the application of Ozarks Broadcasting Co. 
TKWTO), Springfield, Missouri to increase its nighttime power, (Beau¬ 
mont Broadcasting Corp. (KFDM) , 3 RR 1406a, 5 RR 1305) the Commis¬ 
sion had granted the application of Beaumont Broadcasting Co. (KFDM) 
for improved facilities on the same frequency as that of KWTO with the 
condition that it accept the interference which might result to it in the 
event the Commission subsequently granted the KWTO application. In its 
Memorandum Opinion and Order (12/18/47) denying Beaumont's petition 
for reconsideration of Commission's action in subjecting Beaumont's 
grant to that condition, the Commission stated in pertinent part as follows: 

(Cont'd. on next page) 
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11. A similar situation, as above, exists between the proposed 
operation of Newman and Pilot Broadcasting Corporation, licensee of 
Station WILD (850 kc, 1 kw, 10 kw-LS DA-N, U), Birmingham, Alabama. 
The WILD application to increase daytime power was a co-pending appli¬ 
cation with the application of Newman at the time of its grant (11/5/52) 
and the grant thereof was made subject to the condition that: 


Footnote 4 (Cont'd.) 

"While requirements of a fair hearing would not permit a grant 
of the KFDM application and a later denial of the WHBQ and KWTO 
applications on the ground that they would cause interference to the 
newly authorized operation of KFDM (since all three were co-pending), 
it is possible to grant KFDM, conditional upon its accepting what¬ 
ever interference might be caused by the WHBQ and KWTO applica¬ 
tions, if granted. If such a course be taken, WHBQ and KWTO can¬ 
not object, and if KFDM does not wish to accept such a grant, then 
it is privileged under the Rule [Section 1.383] to refuse the grant 
on such terms and demand a comparative hearing." (See also: 
Beaumont Broadcasting Corp. v. Federal Communications Com¬ 
mission (7 RR 2149).) ~~ 

In another proceeding (Queen City Broadcasting, Inc., et al , 4 RR 1009) 
three applications to operate on 630 kc in the Cincinnati, Ohio-Lexington, 
Kentucky area were involved, two of which caused interference to Station 
WSAV in Savannah, Georgia which had been granted with a condition that 
it accept the interference that would result from either of the two applica¬ 
tions in Cincinnati in the event of a grant of one of them. In its Memoran¬ 
dum Opinion and Order, (12/6/48) the Commission stated in pertinent 
part as follows: 

"The Commission in its Decision in this proceeding considered 
adversely to the Cincinnati applicants the fact that either would 
cause interference to WSAV and deprive WSAV listeners of their 
only primary service. Since WSAV application was copending with 
instant applications, was not comparatively considered with the 
applications in this proceeding and the grant of the WSAV applica¬ 
tion was expressly conditioned as stated above, we believe that to 
base a denial of the Cincinnati applications on the fact that either 
would cause interference to WSAV is contrary to the principles 
enunciated in the Memorandum Opinion and Order, adopted Decem¬ 
ber 18, 1947, relating to the application of Beaumont Broadcasting 
Corporation (KFDM), Beaumont, Texas, . . . and is there¬ 

fore, in error." 
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"The authority granted herein is subject to the condition that 

licensee shall accept such interference as would be received from 

the operation presently proposed in the application of Dorsey 

Eugene Newman, Hartselle, Alabama (BP-8334)." 

Pilot Broadcasting Corporation did not file any objection to this condition, 
nor has it sought intervention in this proceeding. For the reasons stated 
above in reference to the request of Chief, Broadcast Bureau we see no 
useful purpose for making Pilot Broadcasting Company a party to this 
proceeding, or to enlarge issues with respect to the extent of interference 
to WILD as requested by Radio Atlanta, Inc. 

12. Radio Atlanta, Inc. by amendment of February 10, 1954 sup¬ 
plied information with respect to the Commission’s new "blanketing rule", 
showing compliance therewith. Accordingly, Issue No. 6 in the order of 
designation has been rendered moot, and can be removed. 

13. With respect to the remaining matters raised by the foregoing 
pleadings, the Commission, upon review, believes that the order of desig¬ 
nation should be modified by the addition of the issues, specified below. 

In concluding to do so, the Commission believes that all relevant facts 
concerning the applications must be based upon the existing Standards. 

14. ACCORDINGLY, IT IS ORDERED, This 30th day of June, 

1954, that Issue No. 6 of the order of designation of August 12, 1953 with 
reference to blanketing IS DELETED. 

15. IT IS FURTHER ORDERED, That the issues in this proceeding 
are renumbered and amended by the addition of Issues 6, 7, 8, and 9, to 
read as follows: 

"1. To determine the financial qualifications of WDMG, Inc. 

"2. To determine the areas and populations which may be expected 
to gain or lose primary service from the operation of the proposed sta¬ 
tions, and the availability of other primary service to such areas and 
populations. 

"3. To determine the type and character of program service pro¬ 
posed to be rendered and whether it would meet the requirements of the 
populations and areas proposed to be served. 
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"4. To determine whether the operation of the Station WDMG 
would involve objectionable interference with Station WAMI, Opp, Ala¬ 
bama, and, if so, the nature and extent thereof, the areas and populations 
affected thereby and the availability of other primary service to such 
areas and populations, and the nature and character of the program serv¬ 
ice now being rendered by Station WAMI to such areas and populations. 

"5. To determine whether the operation of the proposed stations 
would involve objectionable interference, each with the other, and if so, 
the nature and extent thereof, the areas and populations affected thereby, 
and the availability of other primary service to such areas and popula¬ 
tions. 

M 6. To determine whether the operation proposed by Dorsey Eugene 
Newman at Hartselle, Alabama would involve objectionable interference 
with Station WMTS, Murfreesboro, Tennessee; and if so, the nature and 
extent thereof, the areas and populations affected thereby, and the avail¬ 
ability of other primary service to such areas and populations. 

”7. To determine whether the operation proposed by WDMG, In¬ 
corporated, at Douglas, Georgia, would involve objectionable interference 
with the present operation of Station WERD, Atlanta, Georgia; and if so, 
the nature and extent thereof, the areas and populations affected thereby, 
and the availability of other primary service to such areas and populations. 

Tt 8. To determine whether the installation and operation of Dorsey 
Eugene Newman as proposed would be in compliance with the Commis¬ 
sion^ Rules and Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations, with particular reference to providing the 
recommended minimum of interference-free service to the area within 
the proposed stations’ normally protected (0.5 mv/m) contour. 

”9. To determine, in the light of Section 307(b) of the Communica¬ 
tions Act of 1934, as amended, which of the above-entitled applications 
would provide the more fair, efficient and equitable distribution of Radio 
Service. 

”10. To determine, on a comparative basis, which of the opera¬ 
tions proposed in the above-entitled applications would better serve the 
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public interest, convenience and necessity in the light of the evidence 
adduced under the foregoing issues and the record made with respect to 
the significant differences between the applicants as to: 

(a) the background and experience of each of the above-named 
parties having a bearing on its ability to own and operate the pro¬ 
posed stations. 

(b) the proposals of each of the above-named applicants with 
respect to the management and operation of the proposed stations. 

(c) the programming service proposed in each of the above- 

5/ 

named applications.”—' 

16. IT IS FURTHER ORDERED, That Murfreesboro Broadcasting 
Company, licensee of Station WMTS, Murfreesboro, Tennessee IS MADE 
a party to this proceeding only with respect to the proposal of Dorsey 
Eugene Newman. 

17. IT IS FURTHER ORDERED, That the petitions in all other 
respects ARE DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ Mary Jane Morris 
Secretary 

(Seal) 

Released: July 2, 1954 


5/ Issue No. 10 was added by Commission Order of June 17, 1954 
7FCC 54-771, 6639). 


130 


30 

OFFICIAL REPORT OF PROCEEDINGS 
Before The 

FEDERAL COMMUNICATIONS COMMISSION 
***** 

131 Washington, D. C. 

Tuesday, August 3, 1954 

The pre-hearing conference in the above-entitled matters came on 
to be heard before COLONEL JAMES D. CUNNINGHAM, the Presiding 
Officer, * * * 

***** 

159 MR. BASS: I would like to put a couple of matters on the record, 
if possible. 

First, the Broadcast Bureau filed a Pleading in this case yesterday 
and served all of the parties to the proceeding and inadvertently in our 

160 Certificate of Service we mentioned only the names of three appli¬ 
cants, and in the cases of the applications of WAMI and WMTS I would 
like the counsel for these two party-respondents to state for the record 
that they received copies of this Pleading. 

MR. MATHIS: I received a copy, I think, this morning. 

MR. SALISBURY: Murfreesboro has received copies also. 

MR. BASS: One other matter that I would like to bring before you 
is, well, it is in connection with Issue No. 4 which deals with interference 
by WDMG to WAMI. 

Now, if you will look at the fourth paragraph and also look at the 
last sentence there, you will see that that issue deals with the issue of 
program service now being rendered by Station WAMI. That was the way 
that issue was being worded when the original Designation Order was 
drawn, and that phrase has been dropped from the more recent Designa¬ 
tion Order, and doesn’t appear in similar issues as to the other parties. 

I am wondering if some kind of stipulation could be worked out here 
at this meeting while we are all together. 

THE PRESIDING OFFICER: What do you propose specifically, Mr. 
Bass? 
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MR. BASS: A stipulation to the effect that service being rendered 
by WAMI has served the needs of the service area or something like that. 

THE PRESIDING OFFICER: I think that is a very sensible sugges¬ 
tion. 

MR. BAKER: I have no objection to that. 

THE PRESIDING OFFICER: Is that agreeable to all concerned ? 

MR. MATHIS: Could I have that stipulation again, please? 

MR. BASS: Well, I didn't work it out with much thought. I suggested 
something to the effect that the program service now being rendered by 
WAMI to the population within its service area has satisfactorily met the 
needs of the population within that area. 

THE PRESIDING OFFICER: All right, gentlemen, it is so stipulated ? 

MR. BASS: And there is one other matter as to Issue No. 10(b), 
which is part of the Standard Comparative Issue, which deals with staffing 
and so forth, which is also a great source of attention in television hearings. 

I am wondering what kind of a showing the three applicants propose 
to make in this respect. Do you plan to present an elaborate staffing plan 
or something like that? 

MR. EMERSON: I don't think so, Mr. Bass. I am not certain I 
haven't seen all of the lay exhibits in their final form. I certainly don't 

think so, but I would rather not be bound at this time. I can tell 
you a little later on. 

* * * * * 
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A. L. Stein for Dorsey Eugene Newman; Leonidas P. Emerson for 
Radio Atlanta, Incorporated (WERD); Philip M. Baker for WDMG, Incor¬ 
porated (WDMG); C. Robert Mathis for Opp Broadcasting Company, In¬ 
corporated (WAMI); Franklin C. Salisbury for Murfreesboro Broadcasting 
Company (WMTS); and John H. Bass for the Commission’s Broadcast 
Bureau. 

ORDER GOVERNING HEARING 

1. This proceeding involves three conflicting applications for 
standard broadcast facilities. Dorsey Eugene Newman, Hartselle, Ala¬ 
bama, is applying for authority to construct a new station in that city on 
860 kilocycles, power of 250 watts, daytime hours only. Radio Atlanta, 
Incorporated, licensee of Station WERD, Atlanta, Georgia, and WDMG, 
Incorporated, licensee of Station WDMG in Douglas, Georgia, presently 
operate their respective stations during daytime hours on 860 kilocycles 
and power of 1 kilowatt. Both are seeking power increase, Radio Atlanta 
(WERD) to 10 kilowatts, directionalized, and WDMG, Incorporated to 5 
kilowatts. 

2. In accordance with the Commission’s order designating the ap¬ 
plications for hearing, the record was opened on April 15, 1954, but due 
to the pendency of several pleadings which proposed substantial amend¬ 
ments to the issues governing the case, the commencement of hearing 
was delayed. By Memorandum Opinion and Order published July 2, 1954, 
the Commission, in disposing of the pleadings aforementioned, adopted 

a new set of issues which have been served upon all parties.—^ Six of the 
issues are concerned with engineering matters, one with the finan¬ 
cial qualifications of WDMG, Incorporated, and the remaining three with 


1 / There was filed on July 21, 1954, in behalf of Radio Atlanta (WERD), 
a petition for further enlargement of the issues herein, but the Examiner 
ruled that the progress of the proceeding would not be further delayed, 
pending action with regard to this pleading. In the event the Commis¬ 
sion’s ruling thereon should require further proceedings herein, appro¬ 
priate action will be taken by the Examiner. 
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programming, considerations of Section 307(b) of the Communications 
Act, and the standard comparative factors. The licensees of Stations 
WMTS and WAMI are parties to the proceeding with reference to the pro¬ 
posals herein, namely, Newman and Radio Atlanta (WERD), respectively, 
which involve interference with their operations. 

3. In accordance with the Commission’s rules and policies gov¬ 
erning broadcast proceedings, a hearing conference of counsel was held 
on August 3, 1954, wherein it was ordered by the Examiner, with the 
agreement of all concerned, that the procedures stated below shall govern 
the course of the hearing, unless modified for good cause shown. 

4. It is believed and expected that the direct (affirmative) case of 
each party may be presented into the record without contest, argument 
or extensive cross-examination, provided the procedural steps stated 
below'are followed throughout the three-month period next preceding 
November 3, 1954, the date fixed for the formal convening of the hearing. 
During such period, a series of six informal conferences will be held, at 
the times specified in the record, of all counsel herein; on or before 
August 31, 1954, each party will present to the others (in conference), 
and serve upon the Examiner, all of the exhibits covering his direct case, 
and it is understood that amendments thereto will not later be permitted 
in the absence of a showing of good and sufficient cause; during the sub¬ 
sequent informal conferences, counsel, and their associates with material 
information, will (a) endeavor to enter into stipulations of fact with re¬ 
gard to all areas concerning which agreement is reasonably possible; 

and (b) discuss freely and openly, with cross questioning, all phases of 
the exhibits previously exchanged. As indicated, six of the ten issues in 
the case are concerned with engineering matters. Hence, it is clear 
that, as a result of the exchange of all engineering data by the parties 
more than two months prior to the formal hearing and followed by the 
several informal conferences of counsel and engineering consultants, 
they should be prepared to present jointly in hearing a consolidated re¬ 
port or exhibit containing their respective positions, engineering wise, 
and concerning which extensive cross-examination would be unnecessary. 
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By following the sanie procedure with reference to the non-engineering 
aspects of the several direct cases, viz., full disclosure, cross inquiries, 
stipulations of fact, etc., it is expected that they likewise may be 
presented in evidence without contest and with little or no cross-examina¬ 
tion during hearing. In this connection, all persons who would normally 
be called to testify with regard to particular phases of the direct case of 
each party will be present at the informal conferences when such phases 
are considered, which may be in lieu of their appearance as witnesses in 
the formal hearing. It is understood and directed that rebuttal matters 
also will be considered informally among the parties. 

5. Counsel for the Broadcast Bureau has consented to superivse 
the conferences aforementioned and all interested parties have agreed to 
his service in this capacity. As indicated, the formal hearing will be 
convened in Washington, D. C. on November 3, 1954, when there will be 
offered into the record (1) a document in exhibit form setting forth all 
stipulations which have been reached by the parties in conference; (2) a 
single exhibit embodying a consolidation of the engineering aspects of the 
several proposals herein, concerning which each counsel will be prepared 
to announce his agreement, or to specify the exact details in which he is 
unable to agree; and (3) an exhibit in behalf of each party containing the 
non-engineering aspects of his direct case, which previously had been 
considered fully by all other parties in conference. 

IT IS ORDERED, this 3rd day of August 1954, that the course of 
the hearing in this matter shall be governed by the procedure stated above, 
unless the same be modified by the Examiner or the Commission for good 
cause shown. 

FEDERAL COMMUNICATIONS COMMISSION 
James D. Cunningham, Hearing Examiner 

/s/ Mary Jane Morris 
Secretary 


(Seal) 
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170 OFFICIAL REPORT OF PROCEEDINGS 

172 Washington, D. C. 

Wednesday, November 3, 1954 

* * * * ♦ 

175 Mr. Bass: * * * I thought I might relate briefly the present status 

of this case. Pursuant to Your Honor’s order, we had an extensive series 
of conferences involving both engineers and counsel over the past few 
months. The result of those conferences has been a complete agreement 
on all of the non-technical aspects of this case. 

Each of the applicants is going to introduce exhibits. These exhibits 
will come in without further qualification, and there will be no cross- 
examination on non-technical matters. 

As to technical or engineering matters, there has been complete 
agreement among the applicants and the two respondents as to all engi¬ 
neering in the case, with one exception, and that is, as Mr. Stein pointed 
out, the amount of interference which is caused or would be caused to the 
Newman proposal by Station WILD in Birmingham. 

As to that, both Newman and Radio Atlanta have made measure¬ 
ments, and they have conflicting views as to the amount of this interfer¬ 
ence. 

* * * * * 

195 Mr. Bass: The engineer said he would have them today. 

Mr. Emerson: I might make this reservation, Mr. Examiner, 
about the WMTS exhibit. They were to prepare it yesterday. It, I under¬ 
stand, will show, by some method of cross-hatching on a map, the inter¬ 
ference based upon the map that our WERD proposal will cause to WMTS. 
This matter is not in issue. There was a petition to make it in issue. 

The Commission specifically excluded the matter. 

As long as it is understood that no findings can be made, simply 
for the lack of relevancy I have no objection to the exhibit. 

The Presiding Officer: None would be made. If it doesn’t appear 
relevant, there will be no finding. There will be findings enough, without 
findings on matters not relevant; as far as the Examiner is concerned, at 


36 

least, there will be no findings on any such matter as that. Do you have 
any information, Mr. Salisbury? 

196 Mr. Salisbury: We do have an exhibit, which we should have today. 

The only thing they had to do was to put two interference lines in the ex¬ 
hibit. If it be possible, I should like to reserve a number for that exhibit. 

The Presiding Officer: I think that might be done, Mr. Salisbury, 
and if counsel are satisfied now as to its contents, it might be received 
in evidence, subject to subsequent motion to strike, and we can close the 
record today. 

Let Mr. Salisbury’s exhibit be marked on the record as of this time. 
It will be with the record, and be distributed to all parties, and it will be 
received, subject to motion to strike if, as counsel points out, all parties 
find that they cannot agree with what it contains when it is presented. 

(THEREUPON, WMTS EXHIBIT NO. 1 WAS PROVISIONALLY 
RECEIVED IN EVIDENCE, AS ABOVE SET FORTH, SAID EXHIBIT TO 
BE SUPPLIED LATER.) 

* * * * * 

198 The Presiding Officer: Now, Mr. Stein. 

Mr. Stein: I have one matter I wish to state. Mr. Emerson, I 
believe, advised you his position with respect to the interference from 
WERD to WMTS was not relevant. 

Of course we are in disagreement with that, and we will leave it up 

to Your Honor as to how you feel about it. 

* * * * * 

207 Mr. Bass: * * * I did have a note here to make the suggestion 
that a simple set of engineering findings be submitted by the parties, as 
was done in the OK KOB case about two years ago. We saved a great 
deal of time for the parties, and it worked out very satisfactorily, I think. 

208 And certainly joint findings of fact, insofar as joint findings are 
possible with reference to the lay phases of the case— short and sweet. 
And that, I think, will save time for all you gentlemen, and for the Ex¬ 
aminer. What do you say, Mr. Bass ? 

Mr. Bass: That sounds like a very fine suggestion. I will be glad 
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to explore the matter. 

The Presiding Officer: Fine. If more time is necessary, and it 
would probably be, beyond the 13th, to carry out that suggestion, that 
time will be allowed, I can assure you of that. If we could have a set of 
proposed findings which meets with the approval of all concerned, on the 
basic facts, each one with his own analysis and conclusions, it would be 
a great help. 

Mr. Stein: That sounds like a very good idea. It may be that if 
the Commission's engineer has the time and will undertake it, it would 
probably be better for him to prepare the engineering findings, and if 
they were agreeable to everybody, it would save a lot of time for every¬ 
body, and also for Your Honor. 

Mr. Bass: For everybody except Commission counsel and the 
Commission's engineer. 

The Presiding Officer: Perhaps it would be agreeable for you to 
contact these people from time to time. 

209 Mr. Bass: Yes. I cannot commit myself right now, but I will be 

glad to explore it. 

The Presiding Officer: All right, gentlemen. The record is closed. 
The case is submitted. 

* * * * * 


562 MEMORANDUM OPINION AND ORDER 

By the Commission: 

1. We have before us petitions for reconsideration of two actions 
taken by us in this proceeding. The first of these was a denial of a motion 
to enlarge issues to permit a showing that alternative frequencies are 
available to the Hartselle applicant; the second an order amending the 
issues to ascertain the amount of interference which would exist between 
the proposed Hartselle station and Station WMTS at Murfreesboro, Tennessee. 
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2. The previously considered petition of Radio Atlanta requesting 
the addition of an issue to determine whether any alternative facilities 
are available to Dorsey Eugene Newman was denied by our order released 
June 21, 1954 (FCC 54-770, Mimeo No. 6641) on the ground that good 
cause for the untimely filing thereof had not been shown. Radio Atlanta 
filed a petition for reconsideration of this order on June 29, 1954 and on 
July 21, 1954 filed a petition entitled "Reoffered Petition to Enlarge the 
Issues." The Broadcast Bureau filed an opposition to the latter petition 
on August 2, 1954. We find nothing in the petition for reconsideration 
which requires or justifies a grant thereof. With respect to the reoffered 
petition, it, too, without good cause being shown fails to meet the require¬ 
ments of timeliness established by Section 1.389 of our Rules. While 
Atlanta argues that "an entirely new complexion*' has been cast upon the 
proceeding by other issue enlargements which call for inquiry into ques¬ 
tions of interference between WMTS in Murfreesboro and Newman in 
Hartselle, the fact remains that the basic reason for Atlanta's desire to 
seek alternative frequencies for Newman lies in the existence of inter¬ 
ference between Atlanta and Newman. This interference has been apparent 
since the applications were designated for hearing and the existence of 
changed circumstances as relates to Newman and WMTS does not justify 
the second untimely filing of the petition. 

3. Even were we to consider the above pleadings on their merits, 
we should have to reject them. The Commission's policy against enlarge¬ 
ment of issues to show the availability of an alternative frequency is now 
well established. See Belleville News Democrat , 4 Pike & Fischer RR 
711; Grand Haven Broadcasting Company , 4 Pike & Fischer RR 1313; and 
The W. H. Greenhow Company , et al, 9 Pike & Fischer RR 691, among 
others. The decision of the Court of Appeals in Beaumont Broadcasting 
Corp . v. F. C. C ., 202 F. (2d) 306, requires no change in this policy. 

This has already been pointed out in the context of the Greenhow case, 
supra . Moreover, there are obvious factual differences between the 
instant case and the Beaumont proceeding. The latter did not involve a 
question of competing applications where one applicant contended that 
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another frequency might be used by its competitor. Unlike the Beaumont 
case, the question presented in the instant proceeding is one involving 
Section 307(b), for Atlanta has seven stations including petitioners while 
Hartselle has none, and both request the same frequency. 

4. The petition filed by Newman on July 13, 1954, requests re¬ 
consideration of our order of July 2, 1954, to the extent that we therein 
modified the hearing issues to inquire into interference effects between 
Newman’s proposed Hartselle station and WMTS at Murfreesboro. Spe¬ 
cifically, the issues to which Newman objects relate (a) to the objection¬ 
able interference which would exist between Murfreesboro and Newman 
at Hartselle and (b) to Newman’s compliance with the Rules and Standards 
of Engineering Practice ’’with particular reference to providing the rec¬ 
ommended minimum of interference-free service to the area within the 
proposed station’s normally protected (0. 5 mv/m) contour. ” Atlanta 
filed an opposition on July 20, 1954 and Newman’s reply to the opposition 
was filed July 26, 1954. 

5. The issues objected to were added by our Opinion and Order 
released July 2, 1954. This action was taken upon petitions filed by the 
Broadcast Bureau and Radio Atlanta following adoption of the new ground 
conductivity map. Upon the basis of computations made using the values 
shown on the new map, it appeared that there would be objectionable in¬ 
terference between Hartselle and Murfreesboro, where none had been 
indicated before, and that Hartselle would be in violation had not been 
evident using the previous soil map conductivity values. Since issuance 
of the July 2 order, an additional change has taken place in the adoption 
of a new ”10 percent rule. ” Newman’s proposal appears to be in violation 
of this rule and does not fall within any of the rule’s exceptions. 

6. Hartselle contends, in support of its petition, that the existence 
of interference between it and Murfreesboro should not be explored be¬ 
cause these matters were not made the subject of inquiry at the time of 
designation for hearing but were raised only as the result of changes in 
the Rules and Standards. The argument is predicated upon the fact that 
the Hartselle, Atlanta and Murfreesboro applications were co-pending 
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and that Murfreesboro was granted without hearing because it accepted 
interference from Atlanta and because calculations made at that time 
indicated that there would be no objectionable interference between Hart- 
564 selle and Murfreesboro. Hartselle is of the view that in the light 

of these facts Murfreesboro must accept any interference which, upon 
the basis of calculations made in accordance with the new soil map, may 
be caused to it by Hartselle f s proposed operation, and that otherwise the 
existence of such interference would be used against Hartselle in violation 
of its right to a comparative hearing with those applications with which 
Hartselle is mutually exclusive. 

7. The Rules and Standards by which the applicants involved in this 
case must be judged are those currently in effect rather than those in 
force at the time the applications were designated for hearing. Thus, the 
new soil map which became effective April 5, 1954 and the new "10 per¬ 
cent rule" which became effective September 7, 1954 are applicable. 

That the rules will be so applied is well established by past decisions of 
the Commission. Thus, in Latrobe Broadcasters , 10 Pike & Fischer RR 
1038, we held the new conductivity map to be applicable even though the 
hearing on the application had commenced before the revision became 
effective; and in our Memorandum Opinion and Order we denied Western 
Broadcasting Company’s petition for a stay of the effectiveness of the 
revised "10 percent rule" with respect to applications already on file, 

10 Pike & Fischer RR 1600a. In the latter case, we reaffirmed our de¬ 
cision that the public interest would best be served by requiring all appli¬ 
cations to conform to the new fixed rule to insure an efficient use of 
available frequencies, but we also pointed out that applicants were af¬ 
forded the privilege of petitioning under Section 1.361(c) of our Rules 
for waiver of the "10 percent rule." For other decisions of a similar 
nature, see, among others, KROW, Inc. , _et al, 8 Pike & Fischer RR 
460 and Baltimore Broadcasting Corporation, 3 Pike & Fischer RR 1807. 
Moreover, in an order adopted July 23, 1954, in a proceeding involving 
the application of Hanford Broadcasting Company (Docket No. 10934, 

Mimeo No. 8053, FCC 54-936) the Commission enlarged issues to ascertain 
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the amount of interference between the applicant and another station even 
though the other station had been a co-pending application with Hanford. 
The enlargement was made necessary by adoption of the new soil conduc¬ 
tivity map after the Hanford application had been designated for hearing 
and the other application granted without hearing. 

8. In view of the foregoing and in the absence of any waiver of the 
Rules, Newman must be considered subject to the rules as they are now 
in effect and the hearing issues must stand in their present form. How¬ 
ever, this ruling is without prejudice to the filing by Newman of a petition 
for waiver of the revised ”10 percent rule. ” 

9. ACCORDINGLY, IT IS ORDERED, This 13th day of January 
1955, that the Radio Atlanta petition for reconsideration and reoffered 
petition to enlarge the issues and the Newman petition for reconsideration 
ARE DENIED, denial of the petition last referred to being without preju¬ 
dice to the filing by Newman of a petition for waiver of the provisions of 
Section 3.28(c) of the Rules. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ Mary Jane Morris 
Secretary 

(Seal) 

Released: January 10, 1955 


565 [ Received Jan. 20, 1955 FCC] 

PETITION FOR WAIVER OF 10% RULE 
Dorsey Eugene Newman, an applicant in the above-entitled proceed¬ 
ing, files this petition for waiver of the 10% rule. In support thereof it is 
shown: 

(1) In its Memorandum Opinion and Order of January 13, 1955, the 
Commission denied Newman’s petition for rehearing without prejudice to 
the filing a petition for waiver of Sec. 3.28(c), the 10% rule, (Mimeo 
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FCC 55-48, 14098). Newman has always taken the position that the 10% 
rule is inapplicable for reasons set forth in paragraph 7 below, However, 
this petition for waiver is filed without prejudice to that position. 

(2) The hearing commenced some time before the effective date of 
the 10% rule. The parties stipulated the facts and the record was closed 
November 3, 1954. 

(3) The so-called 10% rule should be waived in this proceeding with 
respect to the Newman application (Hartselle, Alabama) for several other 
reasons. Hartselle has no broadcasting station at present. The City re¬ 
ceives only one primary service daytime and none at night (Newman Ex. 

10, page 4; R. 69). 

(4) The Hartselle applicant loses 15% of the 101, 900 persons that 
will be served within its normally protected 0.5 MV/M contour due to 
interference from Radio Stations WMTS and WILD (R 52, 65). The loss 
from WILD is 3% (R. 66). However, the WILD application (BMP-5999) 
was granted without hearing on condition that WILD would accept interfer¬ 
ence caused to it from the Hartselle application which was then pending 
(Newman Ex. 9, page 2). There will be 12% loss from WMTS (R. 52, 66). 

The Hartselle application was on file prior to the WMTS application, 
but since there was no interference between these applicants on the basis 
of the then effective soil conductivity map the Commission granted the 
WMTS application without hearing (Newman Ex. 9). 

5. The areas where the proposed Hartselle station will receive 
interference from Stations WILD and WMTS receive adequate service 
from many other stations. The interference zone is located outside the 
Hartselle trading areas (Newman Ex. 10, page 3, 6). 

6. In the past the Commission has made grants for cities without 
stations where the loss to the applicant due to interference has been much 
more than 15%. See for example the Beaumont Case 7 R. R. 2149, the 
Ozarks Case 5 R.R. 1305, the East Liverpool Case 4 R.R. 790, the 
Atlantic Case 5 R.R. 195, the Lawton Case 7 R.R. 1216, the Vermilion 
Case 7 R. R. 593 and Ark-Valley Case 7 R. R. 1136. A very recent ex¬ 
ception is in re Head of Lakes Broadcast Co., Duluth, Minnesota, (WEBC), 
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Preliminary Statement 


The three above-entitled applications for standard broadcast facili¬ 
ties were designated by the Commission on August 12, 1953 for consoli¬ 
dated hearing, no date being set. On March 12, 1954 the Commission 
ordered the hearing to begin April 15, 1954, and the record was opened 
with a hearing conference on that date. The case was continued from 
time to time to give counsel and engineers for the parties an opportunity 
to settle as many matters as possible. The hearing was held on November 
3, 1954, at which time the applicants and one respondent tendered their 
exhibits, which were received without qualification, and there was no 
testimony. The record was closed on that date, reopened to admit one 
further exhibit and again closed on November 10, 1954. 

There were numerous petitions to modify the original order of desig¬ 
nation herein by adding or deleting or modifying issues, some of which 
were granted and some denied. The issues upon which the matter was 
heard are contained in the Commissions Memorandum Opinion and Order 
(FCC 54-823) released July 2, 1954, which re-stated all of the ten hearing 
issues. All three of the applicants were found legally qualified, all but 
569 WDMG, Incorporated (hereinafter TT WDMG M ) were found financially 

qualified, and all three were found technically qualified (subject of course, 
although not stated in the Order, to the question of compliance with the 
Rules and Standards which appear in the issues mentioned below). It was 
found that the proposed operations of Dorsey Eugene Newman (hereinafter 
"Newman") and Radio Atlanta, Incorporated (hereinafter "WERD") are 
mutually exclusive. As finally set forth the ten hearing issues include: 
an issue as to the areas and populations which would gain or lose service 
from the various proposed operations and other services available to 
these populations; an issue as to the proposed programming service of 
the three applicants in relation to the requirements of the populations to 
be served; a "307(b) issue"; a standard comparative issue between the 
applicants as to background and experience, proposed programming, etc.; 
four issues as to interference, covering mutual interference between the 
proposals, interference which the WDMG proposal would cause to Station 
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Docket No. 11118, August 12, 1954. 

7. The 10% rule should be disregarded in this proceeding because 
the Hartselle application was on file at the time the Murfreesboro (WMTS) 
application was granted without a hearing on August 26, 1953. Under the 
then existing soil map there was no interference between the WMTS and 
Newman applications. If the WMTS and Hartselle applications had been 
considered in August 1953 on the basis of the proposed new soil map re¬ 
leased February 12, 1953 or the one subsequently adopted (See Newman 
Ex. 10, page 5), Commission would probably have considered them mu¬ 
tually exclusive. See the Ashbacker Case 326 U. S. 327 (1945). For the 
same reasons the Hartselle applicant should not be chargeable with inter¬ 
ference which it will cause to WMTS. 

WHEREFORE, petitioner requests that this Honorable Commission 

grant him a waiver of the 10% rule, Sec. 3.28(c) and allow the Examiner 

to consider his application together with the others in this proceeding. 

Respectfully submitted, 

DORSEY EUGENE NEWMAN 

/s/ A. L. Stein, 

His Attorney 

January 20, 1955. 

567 (Certificate of Service) 


568 [ Received Jan. 27, 1955 FCC] 

FINDINGS OF FACT AND CONCLUSIONS 
The Chief, Broadcast Bureau, believes that the following findings 
of fact and conclusions (dealing with all of the relevant and material 
matters herein) are required by the evidence of record in this proceeding, 
and accordingly submits them as his proposed findings and conclusions. 
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WAMI, Opp, Alabama and to the present operation of WERD, and inter¬ 
ference which the proposed Newman operation would cause to Station 
WMTS, Murfreesboro, Tennessee (all four issues include other services 
available to the populations affected but only the WAMI issue refers to the 
program service furnished by that station to the area affected); an issue 
as to the financial qualifications of WDMG:; and an issue as to whether 
the Newman proposal would meet the Commission’s Rules and Standards 
especially as to providing the recommended minimum of interference-free 
service within its contour (the Tt ten per-cent” standard which was later 
enacted to Rule 328(c) which applies to this proceeding). 

All of the proposals are for operation on 860 kc; Newman proposed 
250 watts daytime only; WERD, 10 kw daytime only (DA); and WDMG, 5 
kw daytime only. All three of the applicants and the two respondents 
(WMTS and WAMI) participated in the hearing. 

FINDINGS OF FACT ON ENGINEERING ISSUES 
Proposal of Dorsey Eugene Newman 

1. The proposal of Dorsey Eugene Newman (860 kc., 250 watts 
daytime only) would provide a first standard broadcast station to the city 
of Hartselle, Alabama (official 1950 U. S. census population 3,429), and 
would provide primary service to that city. The normally protected con¬ 
tour (0. 5 mv/m) would include an area of 1,730 square miles and a pop¬ 
ulation—^ of 101,900. However, the proposed operation would receive 
within this normally protected service area^ objectionable interference—^ 
from two stations—WMTS, Murfreesboro, Tennessee (860 kc., 250 w., 

U) to the extent of an area of 255 square miles and a population of 12, 203 
persons, and WILD, Birmingham, Alabama (850 kc. lkw, lOkw-LS, DA-N, U) 
in another area including a population of 3,057. Thus, of the 101,900 
population within the proposed normally protected contour, 15,260, or 


1/ In computing population herein, the population of cities and towns of 
"2500 or more has been excluded unless such cities or towns receive a 
signal of 2.0 mv/m or more. ’’Service” and ’’interference” referred to 
herein are daytime service and daytime interference. 
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15.0%, would receive objectionable interference from existing stations. 
The city of Hartselle presently receives primary service from one station, 
WHOS, Decatur, Alabama. Three stations (WVOK, WHOS, WJMW) render 
0.5 mv/m service to the entire proposed 0.5 mv/m interference-free 
primary service area; eight other stations provide such service to parts 
of that area.-/ All points within the proposed 0. 5 mv/m interference- 
free area presently receive 0.5 mv/m service from at least three and no 
more than seven stations. (Newman Ex. 10, pp. 3-4, Fig. 8, Fig. 10, 
WEED Ex. 65, Tr. 65-66, 70-71.) 

2. Interference which would be caused by the proposal : The New¬ 
man proposal has been found by the Commission in the Designation Order, 
to be mutually exclusive with the proposed operation of Radio Atlanta, 
Incorporated (WEED) and no party to the proceeding has sought to question 
this determination. The Newman proposal would cause objectionable in¬ 
terference to no other proposed operations and only one existing opera¬ 
tion—to WMTS, Murfreesboro, Tennessee, to the extent of an area of 

291.8 square miles and a population of 10,705, or 6.57% of the 162,915 

3/ 

population within the WMTS normally-protected 0.5 mv/m contour.— 

One other station (WSM) renders 0.5 mv/m service to this entire inter- 

4/ 

ference area; eight other stations serve portions thereof;— and all points 
within this area receive 0.5 mv/m service from at least two and no more 
than seven other stations. This interference area is approximately 25 
miles south of Murfreesboro and is predominately rural in character. 
Apart from interference from the proposed Newman operation, WMTS 
presently receives objectionable interference from Station WSON, Hender¬ 
son, Kentucky (860 kc., 500 w., D) in an area of 165.25 square miles 

2/ WAJF, WMSL, 25-50%; WSM, 80%; WWWR, WHBS, WSGN, WKUL, 
WFMH, 0-25%. 

3/ Interference which the Newman proposal might cause to WILD, Bir¬ 
mingham, is not to be considered in this proceeding. Commission's 
Memorandum Opinion and Order released July 2, 1954 (FCC 54-823). 

4/ WLAC, WJIG, WHAL, 75-100%; WAGG, 60%; WSIX, WJJM, 25-50%; 
WKRM, WMMT, 0-25%. 
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and with a population of 29,306, and from Station WIVK, Knoxville, 

Tennessee (860 kc., 1 kw., D) in an area of 36.66 square miles with a 

population of 1, 554 persons. Thus, existing stations cause objectionable 

interference to a total population of 30,860, or 18.94% of the 162,915 

persons within the WMTS 0. 5 mv/m contour; and the addition of the New- 

5/ 

man interference would bring the total percentage to 25.51% — . (WMTS 
Ex. 1, Newman Ex. 10, p.4, Fig. 2.) 

3, WERD is presently operating (860 kc,, 1 Kw, D) and serves 
within its 2.0 mv/m contour the urbanized area of Atlanta, Georgia 
(1950 official Census population of area 507,887). The 2.0 mv/m contour 
of the proposed operation would likewise comprehend the urbanized area. 
Within the 0. 5 mv/m contour of WERD as presently operating, there is 
an area of 1,985 square miles and a population of 729,485 persons. Within 
the 0.5 mv/m contour of WERD operating as proposed there would be an 
area of 4,410 square miles and a population of 885,276. The only objec¬ 
tionable interference which the present operation receives or the proposed 

6 / 

operation would receive — is from the proposal of WDMG, Incorporated 
which is in this proceeding. Operating as proposed, WDMG would cause 
objectionable interference to the present WERD operation to the extent of 
an area of 96 square miles and a population of 4,942, or would cause 
objectionable interference to the proposed WERD operation to the extent 
of an area of 220 square miles and a population of 9,964. Thus, if the 
WDMG application herein is not granted, the WERD proposal would result 
in a gain of 2,425 square miles with a population of 155,791; assuming 
the WDMG application is granted, the WERD proposal would result in a 
gain of an area of 2,301 square miles and a population of 150,769. The 


5 / In computing the amount of interference which would be caused by the 
Newman proposal, there has been excluded a minute area of such inter¬ 
ference which already receives objectionable interference from WSON. 
Thus the figures given here for interference from the Newman proposal 
represent new interference. 

6 / The WERD proposal would of course receive interference from the 
Newman proposal with which it is mutually exclusive. 
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area which would be gained is provided with 0.5 mv/m service in its 
entirety by one station (WSB) and in part by a large number of other sta- 
tions—'; all points within this area receive 0.5 mv/m service from at 
least two and up to 26 stations. The area which would be lost be¬ 
cause of the directional antenna receives 0.5 mv/m service throughout 
from five stations and five others serve portions thereof.— 7 (WERD Ex. 

50, 52, 55-57, 58-60.) 

4. Interference which would be caused by the proposal : Except for 
interference to the Newman proposal, with which it is mutually exclusive, 
the operation of WERD as proposed would not cause objectionable inter- 

9/ 

ference to any existing or proposed operation.— 

Proposal of WDMG, Incorporated : 

5. WDMG as now operating (860 kc, 1 kw D) provides primary 
service to the city of Douglas, Georgia; and its proposed operation (860 
kc, 5 kw, D) would similarly serve that city. Within WDMG’s present 
0.5 mv/m contour, 1 there is a population of 118,288 in an area of 4,369 
square miles; as proposed the 0. 5 mv/m contour would include a popula¬ 
tion of 233, 584 persons and 8,841 square miles. Neither the present nor 
proposed operation receives or would receive objectionable interference 
within its normally protected 0.5 mv/m contour; therefore, the gained 
area would be 4,472 square miles and the gained population would be 
115,296. The gained population would include the town of Hazelhurst, 
(official 1950 population 2, 687) which would receive its first primary 
service (2.0 mv/m), and the towns of Ocilla (official 1950 population 

2,697), Fitzgerald (official 1950 population 8,130) and part (516 persons) of 


7/ WROM, WAGA and WE AS, 50-75%, 6 others 25-50% and 16 others 
0-25%. These percentages are based on the gained area without taking 
into account interference from the proposed WDMG operation; there is 
no substantial difference if such interference is figured in. 

8/ WSG, WAGA, WQXI, WEAS, WGST 100%, and 5 others smaller per¬ 
centages. 

9/ Interference which the WERD proposal might cause to WMTS is not to 
be considered in this proceeding. See footnote 3, above. 


49 


the town of Alma (Official 1950 population 2, 588) which would receive 
their second 2.0 mv/m primary service. Certain rural areas about 25 
miles west of Douglas, totalling 243 square miles and including 9, 550 
574 persons, would also receive their second primary service. Other 

than the above-mentioned towns, the entire gained area receives 0.5 
mv/m service from at least one and no more than four stations. 
(WDMGEx. 1.) 

6. Interference which would be caused by the proposal : As already 
mentioned, the WDMG proposal would cause objectionable interference 
to the present operation of WERD, Atlanta, to the extent of an area of 
96 s quare miles and a population of 4,942 persons, or 0.7% of the 
729,485 population presently within the WERD 0. 5 mv/m contour. 

The area of this interference is located 15 to 25 miles south of Atlanta 
and is predominately rural. It is provided with 0.5 mv/m service in 
its entirety by 7 stations, and 4 others serve parts of it. —^ The pro¬ 
posed WDMG operation would cause objectionable interference to the 
proposed WERD operation in an area of 220 square miles with a popu¬ 
lation of 9,964, or 1.1% of the 885,276 persons within the proposed 
WERD 0. 5 mv/m contour. The area of such interference is east and south 
of Atlanta, 15 to 35 miles away, and is predominately rural. Three 
stations provide 0. 5 mv/m service to this entire interference area 
(WSB, WACA, WEAS); another provides such service to 96% of^the 
area (WQXI), and 9 other stations serve portions of the area.— All 
points in the area receive 0.5 mv/m service from at least 4 and no 
more than 8 stations. The WDMG proposal would also cause objectionable 
interference to existing station WAMI, Opp, Alabama (860 kc, 1 kw D) 
in an area of 88 square miles with a population of 3, 627, or 2.0% of 


10 / WACL, WCEH, WPDQ, serve 25-50%, 16 other stations serve 
less than 25%. 

11/ WSB, WAGA, WEAS, WTJH, WGST, WAOK, WQXI, 100%, and 4 
others portions of the area. 

12/ WGST 69%, WTJH and WRHT, 25-50%, and 6 others smaller amounts. 
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575 the 181,782 population within the normally protected 0.5 mv/m 
contour of WAMI. This area is about 35 miles east of Opp, and is pre¬ 
dominately rural. Three stations provide 0.5 mv/m service to this 

entire interference area (WOOF, WBAM, WZOK) and three others 

13/ 

serve portions thereof. — All points within the area receive 0.5 
mv/m service from at least 3 and no more than 6 stations (WDMG Ex. 

1). There is no present objectionable interference to the WAMI 0. 5 
mv/m service area (WDMG Ex. 1). 

FINDINGS OF FACT AS TO FINANCIAL QUALIFICATIONS OF WDMG, 

INCORPORATED 

7. The financial qualifications of WDMG, Incorporated are at 
issue herein. It appears that the cost of construction involved in the 
increase in power would be about $18, 000 (the cost of a transmitter); 
and while there is no letter from the manufacturer extending credit 
terms have been arranged with the manufacturer for the payment of 
1/3 (about $6, 000) down and the balance in 24 equal monthly install¬ 
ments starting 60 days after shipment, at 5% simple interest. Thus 
at the most about $12, 500 would be due during the first year of opera¬ 
tion. WDMG f s income for the seven months ending July 31, 1954 
was about $68, 000; operating expenses for the period were about 
$51, 000 (not including depreciation); depreciation was about $6, 000 
and other expenses less than $1,000, for a net profit for the period 
of about $10, 000. The corporation’s balance sheet as of July 31, 

1954 showed current assets of almost $35, 000 ($9, 500 cash, $22,800 
accounts receivable less reserve and $2, 500 miscellaneous receivables) 
and current liabilities of about $18,200, of which $14, 000 was accrued 
salary owed to Mr. Timm, president and sole stockholder. Other assets 
were about $80, 000 and other liabilities (all debentures held by Mr. 

Timm and due in 1960) were about $22, 000. (WDMG application of 
10/23/53, Section m and "Exhibits” I to VI; WDMG Ex. 2-8). 


13/ WIRB, 80%, WAGF 70%, WGEA 50%. 
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576 CONCLUSIONS 

1. The above engineering facts (par. 1-6) plus the financial 
facts as to WDMG (par. 7) are decisive of this proceeding, unless and 
until the Commission waives 3.28(c) in favor of Newman. The applica¬ 
tion of Dorsey Eugene Newman must be denied because it would violate 
Section 3.28(c) of the Commission's Rules (the "ten per-cent rule"). 

The proposal of WDMG would bring a first primary daytime service to 
about 2, 700 persons, a second daytime primary service to more than 
20, 000 persons and a new service to about 115, 000 persons. It is our 
view that the public interests in a grant which will bring a first and 
second primary service to a substantial population thereof clearly out¬ 
weighs the loss of service to a maximum of about 13, 600 persons, all 
receiving at least three other services, within the WERD normally 
protected contour (as proposed) and the WAMI normally protected 
contour. The application of WERD should also be granted. It would 

cause no objectionable interference to any existing or proposed operation, 

14/ 

and would bring a new service to 150, 000 persons. —' Under these 

circumstances comparative consideration of the applications, under 

15/ 

Issue No. 10 of the Commission's Designation Order, — is unneces¬ 
sary and that issue becomes moot. 

2. The proposed programming of the applicants, in relation to the 
needs of the areas to be served, is put in issue by Issue No. 2 as well 
as by the comparative issue. The character of WAMI's service to its 
service area is included in Issue No. 4. All of these parties made a 

577 showing as to programming. But, even though these issues are 
set forth, it is not deemed necessary to make findings as to all of these 
matters. Since the Newman proposal must be denied in any event, there 

14/ The WERD proposal would of course cause objectionable inter¬ 
ference to the proposed Newman operation, with which it is mutually 
exclusive, but the Newman proposal must be denied in any event. Inter¬ 
ference which WERD might cause to WMTS is not to be considered 
herein, as noted above. 

15 / References to the "Designation Order" and to issues by number are 
to the Memorandum Opinion and Order released July 2, 1954, in which 
the Commission restated the issues herein. 
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is no necessity for findings as to the program service which it would 
render. The other programming issues are relevant only to a deter¬ 
mination of whether the WDMG application should be granted in spite of 
interference which it would cause to WERD (present or proposed) and 
to WAMI. Within this limited area the character of the respective ser¬ 
vices in relation to the needs of the areas gained and lost may be con¬ 
sidered if the parties desire ( Democrat Printing Company v. FCC ., 202 
F. 2d 298,7 RR 2138 (1952) ); but under the Commission’s present 
procedure the burden of proof is on the applicants to make, if they 
wish a showing as to their proposed service, and on the parties res¬ 
pondent (or intervenors) to make a showing as to their service to the 
areas which would be lost, if they so desire ( Greenwich Broadcasting 
Company , D. 8716, FCC 54-1441 released Nov. 29, 1954; Port Huron 
Broadcasting Company , D. 10944, FCC 54-1526 released Dec. 9, 1954). 

3. The Commission has held (since the Democrat Printing Com¬ 
pany case) that where engineering facts indicate a special need for the 
the proposed service comparative program service need not be considered 
( Vermilion Broadcasting Corp ., 7 RR 602b, 1953, in which the proposal 
was to be a second local station). We believe that because of the first 
and second primary services which WDMG would bring to substantial 
numbers of people, the facts of this case are at least as strong as 
those of the Vermilion case; and therefore we do not believe it necessary 
to make findings as to WDMG-WERD-WAMI comparative programming 
in relation to the needs of the gained and lost areas. 

578 4. On the facts found in Paragraph 14, above, it is clear that 

WDMG is financially qualified to commence and continue operating as 
proposed in its application. Therefore all three applicants herein are 
legally and financially qualified, and all are technically qualified, except 
for Newman’s violation of Rule 3.28(c). 

5. The application of Dorsey Eugene Newman must be denied 
because it would clearly violate Rule 3.28(c), the M ten per-cent rule” 


in that 15 per cent of the population within its normally protected x 
(0.5 mv/m) contour would not receive its service due to interference. 
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The mandate of the Rule is clear and unconditional as to daytime inter¬ 
ference, which is involved here; and in the absence of a waiver, which 
Newman has sought but which only the Commission has power to grant, 
this application must be denied without further consideration. 

6. The applications of Radio Atlanta, Incorporated (WERD) and 
WDMG, Incorporated (WDMG) should both be granted. A grant of the 
former is dictated because it would comply with the Commissions Rules 
and Standards and, absent the Newman application and for the purposes 
of this proceeding, it does not cause objectionable interference to any 
existing or proposed operation. A grant of the WDMG application is 
clearly indicated by the fact that it would bring a first primary day¬ 
time service to a community of about 2, 700 persons, a second primary 
daytime service to more than 20,000 persons, as well as a new service 
to a total of about 115, 000 persons. These considerations far outweigh 
the fact that interference and loss of service would be caused to about 
13, 600 persons altogether (9,964 within the proposed normally protected 
contour of WERD, or 1.1% of the population within its service area, and 
3, 627 within the normally protected contour of WAMI, 2% of its popula¬ 
tion) all of the latter populations presently receiving primary service 
from at least three other stations. 

579 7. In view of the foregoing the applications of Radio Atlanta, 
Incorporated (WERD) and WDMG, Incorporated (WDMG) must be granted; 
and the application of Dorsey Eugene Newman must be denied. 

Respectfully submitted, 

/s/ Curtis B. Plummer 
Chief, Broadcast Bureau 
/s/ John H. Bass, Jr. 
Attorney 

Federal Communications 
Commission 

January 26, 1955 

580 [Certificate of Service] 
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593 [Received Feb. 1, 1955, FCC] 

OPPOSITION TO PETITION FOR WAIVER OF 10% RULE 

AND PETITION TO DISMISS APPLICATION 

Comes now Radio Atlanta, Incorporated (hereinafter called WERD) 
and (1) opposes the petition, dated January 20, 1955, of Dorsey 
Eugene Newman (hereinafter called Newman) for a waiver of Section 
3.28(c) of the Commission’s Rules, the so-called ”10% rule” ; and 
(2) petitions that the above-entitled application of Newman be dismissed 
for noncompliance with the ”10% rule. ” The request for waiver should 
be denied for the following reasons: Newman’s proposal will fail to 
serve 15% of the persons within his primary service contour, a sub¬ 
stantial violation of the ”10% rule.” He is proposing an inefficient 
utilization of a Canadian clear channel. He will cause substantial 
interference to an existing station. Another frequency is available to 
him. He will serve no white area, and all but 4% of the population 
which he will serve receives from 3 to 7 other services. The ”10% 
rule” is a fixed, certain rule which, the Commission has repeatedly 

594 stated, should only be waived in extraordinary circumstances, 
and such circumstances are not present in Newman’s proposal. A 
denial of the waiver and dismissal of Newman's application will permit 
the expeditious granting of the mutually exclusive application of WERD, 
which grant would result in an efficient utilization of the frequency 

(860 kc) and would permit the extension of meritorious, unique broadcast 
service in the public interest. Newman has conveniently ignored these 
compelling reasons for denying his request, and has asked for a waiver 
on inconsequential grounds. To these contentions we now turn. 

1. Newman first urges that the ”10% rule” should be waived 
because ’’the hearing commenced some time before the effective date 
of the 10% rule.” As the Commission is well aware, for many years 
prior to the effective date (September 7, 1954) of the new ”10% rule”, 
there was a ”10% rule” embodied in the Commission’s Standards of 
Good Engineering Practice Concerning Standard Broadcast Stations. 
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Further, the Commission in its Order of July 2, 1954, at the instance 
of WERD, inserted the following issue in the subject proceeding: 

"To determine whether the installation and operation 
of Dorsey Eugene Newman as proposed would be in 
compliance with the Commission’s Rules and Standards 
of Good Engineering Practice Concerning Standard Broad¬ 
cast Stations, with particular reference to providing 
the recommended minimum of interference-free ser¬ 
vice to the area within the proposed station’s normally 
protected (0. 5 mv/m) contour." 

595 The Commission has on several occasions refused to waive or 
stay the new ”10% rule" with respect to applications which were filed 
before the effective date of the new rule. Memorandum Opinion and 
Order In re KIFN Petition , 10 RR 1600a, reaffirmed in a denial of a 
petition for reconsideration, FCC 55-90, Mimeo 14896, January 27, 

1955; Sarasota Broadcasting Company (WKXY) , FCC 54-1356, Mimeo 
12060, November 1, 1954, reaffirmed in a denial of a petition for 
reconsideration, 11 RR 980, January 21, 1955; Key Broadcasting Sys¬ 
tem, Inc. , FCC 54-1420, Mimeo 12219, November 22, 1954. 

2. Newman next contends that a waiver should be granted because 
Hartselle, Alabama has no local broadcasting station and "receives only 
one primary service daytime and none at night". Newman has proposed 
a daytime only operation, and hence would not offer a first nighttime 
service to Hartselle. As Newman concedes, Hartselle (population 3,429) 
already receives a daytime service. 

3. In Paragraph 6 of his petition, Newman cites eight cases in 
which the Commission granted applications which did not conform to 
the old "10% rule". All of these decisions were handed down prior to 
the effective date of the new "10% rule". They do not constitute Com¬ 
mission precedents for waiver of the new "10% rule". 

596 4. Newman’s final contention is that the "10% rule" should be 
"disregarded" because his application was at one time co-pending with 
the WMTS, Murfreesboro, Tennessee, application . He argues that if 
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the new soil map (effective April 5, 1954) and if the new "10% rule" 
had both been made parts of the Commission's Rules and Standards while 
his application and the WMTS application were co-pending, thd'Com- 
mission would probably have considered them mutually exclusive," and 
he would have been entitled to Ashbacker rights.Past decisions of 
the Commission show that this contention is without merit. 

5. Newman, if he had chosen to do so, could have made measure¬ 
ments of the soil conductivity between Murfreesboro and Hartselle 
and, based upon such measurements, protested the WMTS grant at any 
time before that grant became final. Instead, he chose to rely upon 
the Commission's old soil map (Figure R-3), which was then part of 
the Standards. Had he made measurements, he would have discovered, 
as the new soil map (Figure M-3 of the standards) later revealed, that 
the conductivity between those towns is such that substantial mutual inter¬ 
ference would result from the grant of both applications. Thirty days 
after the WMTS grant was made, it became absolute and was no longer 
subject to protest (Section 309(c) of the Communications Act). Whatever 
597 rights Newman may have had expired at the end of the 30 day 

"protest" period. A case in point is Star Broadcasting Co., Inc. (KCSJ) , 
6 RR 2026 (1950). In that case WOW was an existing station in Omaha, 
Nebraska. KCSJ filed an application for a construction permit on the 
same frequency in Pueblo, Colorado. Since the soil map, upon which 
both WOW and KCSJ relied, showed that no objectionable interference 
would result to WOW from the KCSJ proposal, KCSJ's application was 
granted. However, after KCSJ went on the air, measurements made 
by WOW revealed that KCSJ was, contrary to predictions, causing sub¬ 
stantial interference to WOW. WOW filed a petition requesting that the 
Commission require KCSJ to show cause why its license should not be 
modified to offer adequate protection to WOW. This petition was denied, 


1/ Ashbacker v. FCC , 326 U.S. 327 (1945). 
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and, on appeal, the Court of Appeals for the District of Columbia Circuit 

2 / 

sustained the Commissions position. - 

598 6. Another case also demonstrates that Newman has no Ashabcker 

rights merely because his and the WMTS applications were for a time 
co-pending. Hanford Broadcasting Company (KNGS) , FCC 54-936, 
Mimeo 8053, released July 23, 1954, involved this fact situation: 

KXXL, Monterey, California, applied for a change of facilities in April 

1953. KNGS, Hanford, California, applied for a change of facilities 
in June 1953, KXXL and KNGS requested 10 kc removed adjacent 
channels. Since the old soil map indicated that no mutual interference 
would be caused by these proposals, the KXXL application was granted 
in December 1953. The KNGS application, however, was designated 
for hearing in February 1954 because of interference to a third station. 
The new soil map, which became effective on April 5, 1954, showed 
that mutual interference would result between the KNGS proposal and 
KXXL operating under its CP facilities. Upon the request of the Broad¬ 
cast Bureau and KXXL, the Commission, by Order released July 27, 

1954, enlarged the issues in the KNGS hearing to ascertain the amount 
of interference between the KNGS proposal and KXXL, and to determine 
if, in view of such interference (plus other interference which KNGS 
would receive), the KNGS proposal would violate the "10% rule." It 
later developed, that, after making field intensity measurements, KNGS 
found that its proposal would not comply with the new "10% rule" and on 
August 26, 1954 dismissed the application. 

27 In another case, Big Sioux Broadcasting Co. , 3 RR 1407 (1947), 

applicant X, in a comparative proceeding wi th applicant Y, was relying 
upon the 307(b) ground that he (X) would render a first service to a wide 
area. During the pendency of the proceeding, the Commission granted 
the application of Z, which was for a different frequency and did not 
involve electrical interference with the other applicants, but which 
would serve substantially the same area as X. X petitioned for recon¬ 
sideration of the Commissions grant to Z on the ground that the grant 
reduced X's chances of prevailing in the comparative proceeding with Y. 
The Commission, while recognizing that the grant to Z did operate to 
reduce X’s chances in the latter 1 s hearing with Y, nevertheless denied 
X f s petition for reconsideration of the grant to Z. 
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7. Newman 1 s contention that changes in the Commission's Rules 

599 and Standards which become effective during the pendency of appli¬ 
cations should not be applied with respect to such applications would, 

if followed, unduly restrict the Commission in the performance of its 
statutory duty to promulgate rule changes when it finds that such changes 
will serve the public interest, convenience, and necessity. In a Memo¬ 
randum Opinion and Order In re KIFN Petition , 10 RR 1600a, released 
November 1, 1954, the Commission denied a petition requesting a stay 
of the effectiveness of the "10% rule". The petitioner had contended 
that the new rule should not be applied with respect to applications 
filed and actively prosecuted prior to the effective date (September 7, 
1954) of the rule. In denying this contention, the Commission held 
(10 RR 1600a, 1600c): 

"We also have often determined, when the public interest 
required changes in the rules, that all pending applications — 
whether designated for hearing, in hearing, or upon which a 
hearing has been held — are in the same position as appli¬ 
cations filed after the promulgation of the new rules and 
are subject to the rules of the Commission in effect at the 
time of final consideration of such applications." 

In its Memorandum Opinion and Order In re Dorsey Eugene Newman , 
et al . (the above-entitled proceeding), 11 RR 977, 979, released 
January 19, 1955, the Commission stated: 

"The Rules and Standards by which the applicants involved 
in this case must be judged are those currently in effect 
rather than those in force at the time the applications were 
designated for hearing." 

600 8. In Latrobe Broadcasters, 10 RR 1038 (1954), the Commission 
also held that the new soil conductivity map would be applicable even 
though the hearing had commenced before the new map became effective. 

A few examples are: Paramount Television Productions, Inc. , 8 RR 

459 (1952), where the Commission held that an applicant who went through 
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a hearing prior to the adoption of the new television rules was not in 
a different position from one filing his application after the issuance of 
the new rules; and Baltimore Broadcasting Corp. , 3 RR 1807 (1948), 
where an application which had proceeded through a comparative 
hearing was denied without giving it comparative consideration, because 
it failed to comply with a change in the Commissions Standards (25 mv/m 
overlap rule for 30 kc adjacent channel stations) which had become ef¬ 
fective more than eight months after the hearing record had been closed. 

9. Other salient reasons, totally ignored by Newman, also 
compel a denial of his request for waiver and a summary dismissal 
of his application. Stipulated engineering findings show that Newman 
would provide a new interference-free daytime service to 86, 640 persons 
within his 0.5 mv/m contour. Yet all but 3,429 of these persons receive 
between 3 and 7 other services, and all receive at least one other service. 
The Newman proposal would cause additional objectionable interference 

to Station WMTS, Murfreesboro, Tennessee, in an area of 291.8 square 
601 miles including 10, 705 persons or 6. 57% of the 162,915 persons 

within the WMTS 0. 5 mv/m normally protected contour. Station WMTS 
presently receives objectionable interference from Station WSON, 
Henderson, Kentucky, in an area of 165.25 square miles including 
29,306 persons and from Station WTVK, Knoxville, Tennessee, in an 
area of 36.66 square miles including 1, 554 persons. These existing 
interference percentages are respectively 17.99% and 0.95% (totalling 
18.94%) of the 162,915 persons within the WMTS 0.5 mv/m normally 
protected contour. The ultimate total would be 25. 51% if Newman 
were granted. A portion of this additional interference area presently 
receives service from only one other station; the remaining portions 
receive from 2 to 6 other services. 

10. The channel sought by Newman (860 kc) is a Canadian clear 
on which the United States is permitted to place stations with powers up 

to 50 kw. Newman would fail to serve 15% of the population residing within 
his normally protected 0.5 mv/m contour. He would not serve any 
M white area". He would operate with only 250 watts. It is apparent that 


he is proposing an inefficient utilization of the channel, in contravention 
of Rules 3.24(b) as well as 3.28(c). The violation of Rule 3.28(c) 


602 


is quite substantial. In fact, 50% more people residing within Newman* s 
primary service (0.5 mv/m) contour would receive interference than is 
permitted by the new "10% rule T t . 

11. In its Report and Order adopting the new "10% rule", the 
Commission stated, after showing the fundamental need for such a rule 
from an allocations standpoint (10 RR 1594, 1600 (1954)): 

"We conclude that the proposal as revised should be adopted 
because it represents the most appropriate balance between 
the competing factors of optimum utilization of available 
frequencies and protection of existing stations against inter¬ 
ference. As stated, the new provision is not merely a general 
guide but a fixed, certain rule. Since this is so, the new 
provision should be placed in the Commission's rules rather 
than the Standards." —^ 

A footnote appended to this Report and Order stated that waivers of the 
"10% rule" will be granted only in unusual circumstances in which it is 
clearly demonstrated that the public interest requires such exceptional 
action." 

12. In a Memorandum Opinion and Order In re KIFN Petition, 

10 RR 1600a, released November 1, 1954, the Commission denied a 
request to stay of the effectiveness of the r>^w "10% rule" because it 
contains no provision for exceptions from the 10% population criterion 
with respect to daytime interference. In disposing of this thesis, the 
Commission stated (10 RR 1006a, 1006d); 

"Such a provision was intentionally omitted by the Com¬ 
mission in codifying the permissible deviations from the 
rule. The exceptions adopted as part of the rule are limited 
to those which, for the reasons we gave in the Report 

37 The Commission in a very recent Memorandum Opinion and Order 
In re KIFN Petition, FCC 55-90, Mimeo 14896, released January 27, 
1955, re-emphasized that the new "10% rule" is intended as a "fixed 
rule." 
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and Order, we believe are required in the public in¬ 
terest. In our view, no such exceptions are warranted 
for daytime interference in excess of ten percent." 

13. KIFN, on November 2, 1954, filed a petition for reconsidera¬ 
tion. The Commission, by Memorandum Opinion and Order, FCC 55-90, 
Mimeo 14896, released January 27, 1955, denied this second petition, 
stating: 

"In our Decision finalizing the amendments to the ' 10 
percent rule*, we determined that the revised rule was 
necessary to assure effective utilization of available 
frequencies and to make certain that in bringing addi¬ 
tional service to particular points there is no substan¬ 
tial degradation or deterioration of existing service in 
derogation of the objectives of Section 307(b) of the Act 
to provide a ’fair, efficient and equitable distribution of 
radio service 1 . . . Applications for new or changed 
facilities which cannot meet the requirements of the rules 
or come within the exceptions provided, in our view, 
would not tend to further the objectives of Section 307(b) 
of the Act, except in unusual circumstances where it is 
clearly demonstrated that the public interest requires 
such exceptional action." 

14. In March, 1952, Sarasota Broadcasting Company (WKXY) 
filed an application to change facilities. The application was still 
pending some 2 1/2 years later when the new "10% rule" became ef¬ 
fective and was found to be in violation of the new rule. On September 9, 
1954, the applicant petitioned for a waiver of the rule on the ground 
that the proposal would provide Sarasota, Florida, with its first full¬ 
time regional station. On November 1, 1954, the Commission released 
an Order, FCC 54-1356, Mimeo 12060, holding that no valid basis 

604 existed for a waiver of the rule, denied the petition and dismissed 

4/ 

the application. - 

47 On January 21, 1955, the Commission, by Memorandum Opinion 
and Order, 11 RR 980, denied a petition of Sarasota Broadcasting 
Company for reconsideration of the November 1, 1954 Order. 
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15. On January 17, 1955, an FCC hearing examiner released 
an initial decision In re Minnesota Valley Broadcasting Co. (KTOE), 

FCC 55 D-4, Mimeo 15209, denying an application for changed facilities 
solely because of a violation of the new "10% rule", even though the 
examiner found that the applicants programming would meet a need 
not then met by any other station. 

16. Since the new "10% rule" became effective on September 7, 

1954, the Commission has dismissed many applications for failure 

to comply with it. See FCC Public Notice, Mimeo 12640, released 
October 29, 1954, and subsequent public notices. In only two cases 
has the Commission seen fit to grant a request for waiver of the rule. 

In one of these cases, Latrobe Broadcasters, FCC 54-1419, Mimeo 12236, 
released November 22, 1954, the Commission was faced with an extra¬ 
ordinarily meritorious reason for granting the requested waiver, one 
not present in the instant case. Latrobe Broadcasters, through no 
fault of its own, had already proceeded through not one but two hearings, 
the record having been first closed, then reopened and then closed a 

second time. If the waiver had not been granted, a third hearing 
on the same application, involving additional time and expense to both 
the applicant and the Commission, would have been required. Unlike 
the Latrobe Broadcasters case, a special issue was inserted in the sub¬ 
ject proceeding on the matter of a possible violation of the "10% rule" 
before the hearing began, and considerable evidence was taken on that 
issue. The other case, Shore Broadcasting Company (WCEM) , Public 
Notice of January 27, 1955, involved an application of the only station 
in a community to increase power from 100 w, unlimited time, to 250 w, 
unlimited time. The Commission granted the waiver because (1) if 
WCEM were to surrender its existing license, it would be proposing 
to render the first local nighttime service and come within an express 
exception to Rule 3.28(c); and (2) the proposal would reduce the per¬ 
centage of population within the 0.5 mv/m contour not receiving the 

47 On January 2 \, 1955, the Commission, by Memorandum Opinion 
and Order, 11 RR 980, denied a petition of Sarasota Broadcasting 
Company for reconsideration of the November 1, 1954 Order. 
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WCEM signal from 45.3% to 30.8%. Neither of these reasons has any 
similarity whatever with Newman* s proposal. 

17. An awareness of the inefficient use of 860 kc proposed by 
Newman prompted WERD to request on February 18, 1954 and again 
on July 21,, 1954 an enlargement of the issues to permit a showing 
that other channels were available on which a daytime operation could 
be provided to Hartselle. These petitions of WERD were denied on the 
ground that they were not timely filed. If the record had contained such 

606 a showing, it seems beyond belief that the Commission would 
grant a waiver of the "10% rule" and thus permit the inefficient operation 
which Newman proposed to the serious detriment of WMTS and WERD. 

As shown by the attached engineering affidavit, at least one other fre¬ 
quency (1430 kc) is still available for Newman to render an adequate 
service to Hartselle. Newman has no justification for urging the Com¬ 
mission to waive a fixed, certain allocations rule, the "10% rule", so 
that he may be permitted to engage in a most inefficient utilization of a 
Canadian clear channel and increase interference to an existing station 
to the extent of 25.51% of the population within that station’s 0.5 mv/m 
contour when another frequency without any of these drawbacks is 
available to him. Indeed, it would be difficult to conceive how the 
Commission could create a worse precedent than by the granting of a 
waiver in this case. What the Commission has repeatedly termed a 
"fixed, certain rule" would thereafter be subject to repeated requests 
for waivers on the flimsiest possible grounds. The availability of 
another frequency, involving no violation of the 10% rule, is certainly 

a factor to be considered in determining whether to grant Newman a 
waiver on 860 kc, and in this instance there can be no question that the 
availability of 1430 kc is being timely brought to the Commission’s 
attention. 

18. An especially cogent reason for denying Newman’s request 
and for summarily dismissing his application for noncompliance with the 

607 "10% rule" is that such action will permit a prompt grant of the 
mutually exclusive application of WERD. The WERD proposal to increase 
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its existing daytime facilities at Atlanta on 860 kc from 1 kw to 10 kw 

(directionalized) constitutes, in marked contrast to Newman 1 s proposal, 

an efficient and maximum utilization of the frequency. WERD will 

5/ 

cause no interference to any existing station.- It will cause no inter¬ 
ference to any pending application (other than the Newman proposal.) It 
will receive interference from no existing stations and from only one 
pending application (WDMG). With that application also granted, WERD 
will serve 875, 312 persons instead of the 885,276 persons who reside 
within the 0.5 mv/m daytime contour, a loss of 1.1%. Those persons 
receive service from 4-8 other stations. The unique and highly creditable 
service which WERD is now providing to 729,485 persons in the immediate 
vicinity of Atlanta will be broadened to include a net gain of 150, 769 
additional persons in outlying rural areas. Thus, a grant of the WERD 
application will serve the public interest, convenience and necessity. 

19. The mandate of Section 307(b) of the Communication Act re¬ 
quires a grant to WERD in preference to Newman. Section 307(b) re- 
608 quired the Commission to "make such distribution of licenses, 

frequencies, hours of operation and of power among the several states 
and communities as to provide a fair, efficient , and equitable distribution 
of radio service to each of the same." WERD is requesting 10 kw on 
860 kc in Atlanta, Georgia. Newman is requesting 250 w on 860 kc at 
Hartselle, Alabama. A more inefficient utilization of 860 kc than 
Newman proposes would be difficult to contrive. As heretofore pointed 
out, Newman will augment to 25. 51% the combined interference which 
WMTS will suffer. He in turn will lose 15% of the population he should 
serve by reason of interference from two existing operations. He will 
not cover any "white area". He will serve 86, 640 persons in an area 
which receives a maximum of 7 and (except for Hartselle which has . 
one other service) a minimum of 3 services. Newman proposes the 
minimum power permissible on a Canadian clear, a frequency which 
can be utilized with powers up to 50 kw. In contrast, WERD proposes 

57 While the WERD proposal may cause some interference to WMTS, 
the WMTS grant was made expressly contingent upon accepting any inter¬ 
ference which it may receive from the WERD proposal. 
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to utilize 860 kc with power of 10 kw, directionalized to optimum ad¬ 
vantage. Unlike Newman, it will cause no interference to nor receive 
any interference from any existing station. It will lose, if the co¬ 
pending WDMG application is granted, 1.1% of the population it would 
otherwise serve. WERD will provide a new service to 150,679 persons 
as against a new service by Newman to 86, 640 persons. A portion of 
the 2,301 square mile area thus gained by WERD presently receives 

609 primary service from only two other stations. Considering 

the interference problems involved in the Newman proposal, with one- 

fortieth the power proposed by WERD, the conclusion is inescapable 

that a grant to WERD will result in a more efficient and equitable ap- 

6 / 

portionment of powers and frequencies. - 

20. Newman is proposing an essentially local service for the 
town of Hartselle, and in small part, for Morgan County in which the 
town is located. That applicant has submitted no plans for the origina¬ 
tion of programs other than in Hartselle and has made no proposals 
for remote broadcasts from other towns and communities in its proposed 
service area. It does not constitute an efficient use of a frequency to 
utilize a clear channel (860 kc) to provide merely a local service. In 
Yates , 5 FCC 213, the Commission denied an application in a non¬ 
comparative hearing, with no interference problem, for use of a fre- 

\ ** 

quency on a daytime only basis in a small community where there was 
no other station, because a showing was not made of sufficient need for 
broadcast service to warrant the granting of a regional assignment to 
render a local service. The Commission stated (5 FCC 213, 215): 

"In order to provide for the most efficient use of the limited 

610 number of frequencies available for assignment to broadcast 
stations the Commission, in accordance with Section 303 of 
the Communications Act of 1934, has prescribed by regu¬ 
lation three classes of stations and assigned frequencies to 

J7 Here again we remind the Commission that another frequency is 
available for Hartselle, if Newman is truly interested in providing that 
town with a station of its own. 
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each class. The Commission is required by Section 307 of 
the statute to make such distribution of these facilities as 
will provide a fair, efficient, and equitable service to the 
serveral states and communities. The number of stations 
which can be assigned to a particular frequency is limited 
by technical factors and is dependent upon power, frequency 
characteristics, geographical separation, and other considera¬ 
tions. The use of a frequency in one location necessarily pre¬ 
cludes its use by other stations within substantial distances. 

In this case, the applicant seeks authority to use, with power 
of 500 watts, a frequency assigned to regional stations which 
may have a maximum daytime power of 5 kilowatts, rather 
than authority to use a local frequency upon which a daytime 
power limitation of 250 watts exists. The use of this assign¬ 
ment at Las Cruces will prevent its use in more populous 
areas where such an assignment is necessary to provide 
satisfactory service. The need for broadcast service as 
shown in this case is not such as to warrant the granting 
of a regional assignment to render a local service." 

21. A similar result was reached in Pacific Radio Corporation , 
6 FCC 476, 478-479: 

"The frequency requested by the applicant, 1320 kc, under 
the rules of the Commission, is assigned to regional stations. 

In the instant case, the applicant desires to use this frequency 
in a community having a population of less than 5,000, with 
but approximately 12,000 people residing within a radius of 10 
miles of the proposed station. Although the operation of the 
proposed station on the frequency and with the power requested 
would not cause objectionable interference to any existing station 
and would not in turn receive any objectionable interference 

from any existing station, the granting of this application 

* * * , * • 

would preclude the licensing of any other station on this 
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frequency within a very large area. It is not in accordance 
with good engineering practice and it is poor allocation to assign 
to a community the size of Grants Pass a regional frequency, 
for use during the daytime hours of operation by a station having 
500 watts power. The granting of this application would not 
result in supplying a satisfactory broadcast service to the 
people of Grants Pass. The applicant does not propose to 
furnish service at night, and it is likely that the need for 
nighttime service may be greater than that for daytime 
service." 

In contrast to Newman, WERD T s proposal will result in the use of the 
frequency on a true regional basis. Section 307(b) considerations thus 
dictate a grant to WERD and a denial of Newman 1 s mutually exclusive 
application requesting a highly inefficient utilization of a Canadian clear 
for local operation. 

WHEREFORE, THE PREMISES CONSIDERED, the petition of 

Dorsey Eugene Newman requesting a waiver of Section 3.28(c) of the 

Commission’s Rules should be denied, and his above-entitled application 

should be summarily dismissed for non-compliance with the "10% rule”. 

Respectfully submitted, 

RADIO ATLANTA, INC. (WERD) 

By: /s/ Leonidas P. B. Emerson 

McKenna & Wilkinson 
* * * 

Its Attorneys 


) 


January 31, 1955 
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W. J. HOLEY 
1146 Briarcliff Place, N.E. 

Atlanta, Ga. 

January 27, 1955 
ENGINEERING AFFIDAVIT 
FREQUENCY SEARCH FOR HARTSELLE, ALA. 

An analysis of the spectrum from 540 Kc to 1600 Kc. has been 
made to determine whether or not a frequency is available for assign¬ 
ment to Hartselle, Ala., in accordance with the existing Rules of the 
Commission governing the allocation of AM facilities. 

It was concluded from this analysis that 1430 Kc. is available 
for use at Hartselle, Ala., with a power of 1000 watts. 

613 AFFIDAVIT 

STATE OF GEORGIA ) 

V ss 

COUNTY OF FULTON j 

W. J. Holey, being duly sworn upon his oath, deposes and says; 
That he is a Consulting Radio Engineer of Atlanta, Ga., and That the 
facts contained in this report and all exhibits attached thereto are true 
of his own knowledge except as to such statements as are therein stated 
on information and belief and as to such statements he believes them 
to be true. 

/s/ W. J. Holey 

Sworn to and subscribed before me 
this 28th day of Jan, 1955. 

/s/ Howell E. Moore 

Notary Public, Fulton County, Ga. 

My Commission Expires: July 17, 1955 

[Certificate of Service] 
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636 


ORDER 


The Hearing Examiner having under consideration the motion of 
Radio Atlanta, Incorporated (WERD), dated February 1, 1955, to strike, 
as irrelevant, several portions of the proposed findings and conclusions 
filed in behalf of Dorsey Eugene Newman in the above-entitled pro¬ 
ceeding; 

IT APPEARING, that the Hearing Examiner has heretofore ruled 
irrelevant, under the governing issues herein, all of the matters now 
sought to be stricken by the moving party; 

IT IS ORDERED, this 22nd day of March 1955, that the instant 

motion of Radio Atlanta, Incorporated (WERD) is granted; and that the 

several portions of the proposed findings filed in behalf of Dorsey 

Eugene Newman, as specified in the said motion, are hereby stricken. 

JAMES D. CUNNINGHAM 
Hearing Examiner 
Federal Communications 
Commission 

/a/ Mary Jane Morris 

Secretary 


637 ORDER 

At a session of the Federal Communications Commission held at 
its offices in Washington, D.C. on the 31st day of March, 1955: 

The Commission having under consideration its Memorandum 
Opinion and Order herein released January 17, 1955; a petition for waiver 
of the provisions of Section 3.28(c) of the Rules filed on January 20, 1955, 
by Dorsey Eugene Newman (Newman); an opposition to said petition filed 
on January 31, 1955, by Radio Atlanta, Inc.; and a reply to said opposi¬ 
tion filed on February 7, 1955, by Newman; 

IT APPEARING, That the Newman application was filed with the 
Commission prior to the institution of rule making looking toward the 
amendment of the 10 percent rule and prior to adoption of the soil 
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conductivity map now in effect, and that it was designated for hearing 
on August 12, 1953 before either the revised soil map or the amended 
10 percent rule became effective; 

IT FURTHER APPEARING, That the interference which would be 
received by Newman operating as proposed would come primarily from 
Station WMTS, Murfreesboro, Tennessee; that the application of WMTS 
was co-pending with the Newman application; that after the latter was 
designated for hearing the WMTS application was granted on August 26, 
1953 subject to accepting some interference from Radio Atlanta, it 
appearing on the basis of computation using data from the old soil 
conductivity map that there would be no objectionable interference 

i 

between Newman and WMTS operating as proposed by them; and that 
it was not until the new soil conductivity map was adopted by the Com¬ 
mission that it appeared that Hartselle would receive interference from 
WMTS which is sufficient to place it in violation of Section 3.28(c); 

638 IT FURTHER APPEARING, That in view of the special and 
particular circumstances of this case good cause exists for waiver 
of the provisions of Section 3.28(c) of the Rules as requested by Newman; 

IT IS ORDERED, that the petition of 
Dorsey Eugene Newman for waiver of the provisions of Section 3.28(c) 
of the Commission's Rules IS GRANTED and said provisions of the 
Rules ARE WAIVED. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ Mary Jane Morris 

Secretary 

Released: April 4, 1955 
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INITIAL DECISION OF HEARING EXAMINEE JAMES D . 
CUNNINGHAM 

Preliminary Statement 

1. Involved in this proceeding are three conflicting applications 
for standard broadcast facilities. Dorsey Eugene Newman proposes to 
establish a new daytime station in Hartselle, Alabama, on 860 kilocycles, 
power output of 250 watts. Radio Atlanta, Incorporated, licensee of 
Station WERD, Atlanta, Georgia, and WDMG, Incorporated, licensee 
of Station WDMG in Douglas, Georgia, presently operate during day¬ 
time hours on the 860 kilocycle frequency with power of one kilowatt. 

Both are here seeking power increase, WERD to ten kilowatts, direction- 
alized, and WDMG to five kilowatts. In its order designating the three 
proposals for hearing in consolidation, published July 2, 1954, the 
Commission found the three applicants legally qualified, all of them 

641 except WDMG financially qualified, and all were found technically 

qualified, subject to compliance with engineering standards and require¬ 
ments. Six of the ten issues governing the proceeding are concerned 
with engineering matters, one with the financial qualifications of WDMG, 
Incorporated, and the others with programming, the requirements of 
Section 307(b) of the Communications Act of 1934, as amended, 

(equitable distribution of broadcast facilities), and the standard compara¬ 
tive factors. An additional issue was raised in the order of designation 
as to whether the Newman proposal would comply with the Commission's 
Rules (Section 3.28(c)) in the matter of providing the recommended 
minimum of interference-free service within its normally protected 
0. 5 mv/m contour, but it appears that the Commission subsequently 
granted the petition of Newman, filed January 20, 1955, for a waiver 
of the rule with reference to petitioner's application. Hearing in the 
matter was concluded November 3, 1954. 

Findings of Fact 

Application of Dorsey Eugene Newman 

2. This application contemplates a first standard broadcast station 
with primary service for Hartselle, Alabama, which has a population 
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of 3,429. This city is located in the center of Morgan County, which 
covers 574 square miles with population of 52,924. Morgan County 
has 602 retail trade establishments with annual sales of about 
$34,421,000 (Retail Trade 1948-U. S. Census of Business). The fol¬ 
lowing civic, agricultural, fraternal, religious and social organizations 
are established and active in Eartselle: Chamber of Commerce; Rotary 
Club; American Legion and Auxiliary; Veterans of Foreign Wars; 

Knights of Pythias; Eastern Star; Masons; Cultural Club; Garden 
Clubs; Boy Scouts and Girl Scouts; and 4-H Club. The record reveals 
that the applicant contacted various local residents and public officials 
and discussed with them the need for a local radio outlet in the city. 

It appears that his program schedules presented herein are in large 
measure based upon conversations with the following: Principal of 
the high school; principal of the elementary school; a representative 
of the Morgan County Training School; representatives of seven local 
churches; president and secretary of the local Chamber of Commerce; 
presidents of the Kiwanis Club and of the Rotary Club; a local council¬ 
man; owner of the largest industry in Hartselle; a representative of 
the Morgan County Exchange; the mayor; and representatives of the 
local newspaper and of a business concern. 

3. An analysis of a proposed typical week program schedule 
submitted in behalf of applicant Newman reveals that 55% of his stations 
time will be devoted to entertainment; religion 8%; agriculture 6%; 

642 education 5%; news 13%; discussions 11%; and sports 2%. Approxi¬ 

mately 45% of the station’s time would be recorded commercial; re¬ 
corded sustaining 10%; wire commercial 13%; live commercial 11%; 
and live sustaining 21%. Under the applicant’s policy, therefore, about 
70% of the station’s time would be commercial and 30% sustaining. 

The proposed program schedules also show 550 commercial and 125 
noncommercial spot announcements weekly. 

4. The engineering exhibits submitted by applicant Newman reveal 
that the 0„ 5 mv/m normally protected contour of his proposed station 
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would extend over an area of 1730 square miles, with population of 

101,900.-^ Within this area, however, the proposed operation will 

receive objectionable interference from two existing stations, viz., 

WMTS, Murfreesboro, Tennesee, involving an area with population of 

12,203, and WILD, Birmingham, Alabama, in another area with popula- 

2 / 

tion of 3, 057.- Thus, some 15, 260 persons out of a total population of 
101,900 within the normally protected contour of the Newman proposal, 
or about 15%, would not receive this service, due to objectionable inter¬ 
ference from presently licensed stations. Hartselle now receives pri¬ 
mary service from Station WHOS, Decatur, Alabama; three stations 
supply such service to all portions of Newman’s proposed interference- 
free primary service area; and eight other stations serve (0. 5 mv/m) 
portions of that area. 

5. The Newman and Radio Atlanta (WERD) proposals are found 
to be mutually exclusive. Newman would not cause objectionable inter¬ 
ference to any other broadcast operations contemplated in pending ap¬ 
plications, but would interfere with Station WMTS, Murfreesboro, 
Tennessee, involving an area (rural) of about 291.8 square miles with 
population of 10,705, representing 6.57% of a total population 
(162,915) within the WMTS normally protected 0.5 mv/m contour. 

The interference area involved is about 25 miles south of the city. 

One station renders 0. 5 mv/m service to all portions of such inter¬ 
ference area, and numerous others serve portions thereof. It appears 
that WMTS presently receives interference from Station WSON, 
Henderson, Kentucky, in an area of 165.25 square miles with popula¬ 
tion of 29, 306, and from WIVK, Knoxville, Tennessee, in an area of 
36.66 square miles with population of 1, 554. It appears, therefore, 

17 In computing these populations, cities and towns with 2, 500 in¬ 
habitants or more have been excluded unless they receive a signal 
of at least 2.0 mv/m. 

2/ WMTS operates on 860 kilocycles, WILD on 850 kilocycles. 


643 that existing stations cause interference to 30,860 persons, or 
18.94% of the total population within the WMTS 0.5 mv/m normally 
protected contour. The proposed Newman interference, supra , would 
increase this to 25.51%. 

Application of Radio Atlanta, Incorporated (WEED) 

6. Operating on its present assignment Station WERD furnishes 
2.0 mv/m service to the urbanized area of Atlanta, Georgia, with 
population of 507,887. With the increased facilities herein sought, 
the station 1 s 2.0 mv/m contour would continue to embrace this area. 

Its present 0. 5 mv/m contour extends over an area of 1985 square 
miles, with population of 729,485; its proposed 0.5 mv/m contour ex¬ 
tends over an area of 4410 square miles, with population of 885, 276. 
The WDMG proposal herein would cause objectionable interference to 
WERD, as presently operated, involving an area of about 96 square 
miles, with population of 4,942; and such (WDMG) proposal would 
cause objectionable interference to the proposed WERD operation within 
an area of 220 square miles and population of 9,964. The new proposed 
primary service area to be gained by WERD, supra, is presently pro¬ 
vided 0.5 mv/m service by Station WSB, and portions thereof are 
served by several existing stations, viz., Stations WROM, WAGA and 
WE AS, 50-75%, and six others, 25-50%. The record reveals that the 
area which would be lost to WERD by reason of its proposed directional 
antenna system presently receives 0.5 mv/m service in its entirety 
from five existing stations and five others serve portions thereof. This 
proposal would not cause objectionable interference to any existing 
station or other proposed operation, except with reference to Newman, 
supra. The city of Atlanta, Georgia, in which WERD is located, has 
seven standard broadcast stations, and there is outstanding a construc¬ 
tion permit for another such station. 

7. There is no contest on the record with regard to the proposed 
program service of Station WERD, and the finding herein is warrante d, 
on the basis of the evidence presented, that it has furnished a well- 
rounded and properly balanced service which has met the needs and 
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requirements of the areas served. Under its proposal herein, the 
station would extend the service it has heretofore rendered. The 
evidence offered with reference to a proposed typical week of pro¬ 
gramming reveals that 60.6% of the station 1 s time would be devoted 
to entertainment; religion 25.5 %; agriculture 4.9%; education 3.0%; 
news 2.8%; discussion 1.0%; and talks 2.2%. Approximately 65.6% 
of the station’s time is proposed for recorded commercial programming; 
15.3% recorded sustaining; 2.7% wire commercial; 3.9% live com¬ 
mercial; and 12. 5% live sustaining. It appears, therefore, that about 
72% of the WERD time is proposed to be allocated to commercial pro¬ 
gramming and 28% to sustaining. A total of 600 commercial and 150 
noncommercial spot announcements are shown in the proposed typical 
work schedules presented in behalf of this applicant. 

644 Application of WDMG, Incorporated (WDMG) 

8. As presently operated, Station WDMG provides primary service 
to Douglas, Georgia, and, with its proposed facilities, it would continue 
to render such service to the city. Within the WDMG 0.5 mv/m contour 
at present is a population of 118, 288 in an area of 4369 square miles, 
and, operating as herein proposed, the station’s 0.5 mv/m contour 
would embrace an area of 8841 square miles with population of 233, 584. 
Neither the present nor proposed WDMG operation receives or would 
receive objectionable interference within the normally protected 0.5 
mv/m contour. The populations so gained by WDMG would include 
residents of the towns of Hazelhurst (2,687), which would receive its 
first primary (2.0 mv/m) service, and the towns of Ocilla (2,697), 
Fitzgerald (8,130), and about one-fifth of the town of Alma (Total 
population of 2, 588), which would receive their second primary (2.0 
mv/m) service. Certain rural areas about twenty-five miles west of 
Douglas, totalling 243 square miles with population of about 9,950, would 
also receive their second primary service. Except with reference to 
the towns mentioned above, the entire proposed gained area of WDMG 
presently receives 0. 5 mv/m service from se^ral existing stations. 
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9. As indicated, WDMG, operating as herein proposed, would 
cause interference to the present operation of WERD, to the extent 
of an area of 96 square miles, with population of 4942, or less than 
1% of a total population (729,485) within the WERD 0.5 mv/m contour. 

The area of this interference is located some twenty miles south of 
Atlanta, and, in its entirety, receives 0.5 mv/m service from seven 
existing stations and four other stations serve portions of it. The 
operation of WDMG with the increased facilities sought would cause ob¬ 
jectionable interference to the proposed WERD operation in an area of 
220 square miles, with population of 9,964, or about 1.1% of a total 
number of persons (885,276) within the proposed WERD 0.5 mv/m 
contour. The area of such interference is east and south of Atlanta, 
some 15 to 35 miles away, and receives 0.5 mv/m service from three 
existing stations, one serves 96% thereof, and nine others serve portions 
of it. The WDMG proposal would also cause objectionable interference 
to co-channel Station WAMI, Opp, Alabama, over an area of 88 square 
miles, with population of 3,627, or about 2.0% of the total population 
(181, 782) within the normally protected WAMI 0. 5 mv/m contour. The 
interference area here involved is about 35 miles east of Opp and re¬ 
ceives 0.5 mv/m service from three existing stations and three others 
serve portions thereof. Station WAMI does not presently receive ob¬ 
jectionable interference within its 0.5 mv/m contour. 

645 10. The cost of construction involved in the WDMG proposal is 

approximately $18, 000. Credit terms have been arranged with a manu¬ 
facturer for a down payment of one-third of this amount, the balance 
to be paid in 24 equal installments beginning 60 days after shipment of 
the necessary equipment, with interest at the rate of 5%. About $12, 500 
would be due on this obligation during the first year of the WDMG proposed 
operation. The net income of WDMG, Incorporated, for the seven-month 
period ended July 31, 1954, was approximately $10, 000. Its balance 
sheet, as of July 31, 1954, shows current assets of $34,886.28 
($9, 553.12 cash; $22, 766.33 accounts receivable less reserve; and 
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$2, 566.83 miscellaneous receivables). Current liabilities of $18,200 
are shown in the above balance sheet, including, among other items, 
accrued salary ($14, 270. 58) owed the president and sole stockholder of 
the corporation. Other assets shown are about $80, 000 and other 
liabilities about $22, 000. 

11. The record reveals that Station WDMG is the only station 
in Coffee County, Georgia. The basic operating policy of WDMG, 
Incorporated, is to supply service not only to the city of Douglas, but, 
as well, to outlying cities, towns and villages, including rural and 
agricultural populations presently served and proposed to be served 
with the increased facilities herein sought. According to the/ program 
schedules presented for a typical week of proposed programming, 

Station WDMG will devote approximately 66.7% of its time to enter¬ 
tainment; 8.6% religion; 4.9% agriculture; 0.6% education; 14.8% news; 

0.9% discussions; and 3. 5% talks. About 53% of the stations time is 
proposed as recorded commercial; 20% recorded sustaining; 7% wire 
commercial; 2% wire sustaining; 11% live commercial; and 7% live 
sustaining. Thus, about 77% of the station’s time is proposed to be 
devoted to commercial programs and 23% to sustaining programs. The 
proposed program schedule for the typical week aforementioned also 
reveals 940 commercial and 100 noncommercial spot announcements. 

Conclusions 

1. The three applicants herein are technically, legally, financially 
and otherwise qualified to undertake and complete the construction con¬ 
templated in their respective applications. Dorsey Eugene Newman 

% 

seeks authority to establish a new standard broadcast station in Hartselle, 
Alabama, using the frequency of 860 kilocycles, power output of 250 
watts, daytime hours only. Radio Atlanta, Incorporated, licensee of 
Station WERD, Atlanta, Georgia, and WDMG, Incorporated, licensee of 
Station WDMG, Douglas, Georgia, presently operate during the day on 
860 kilocycles. Both seek power increases, WERD to 10 kilowatts, 
directionalized, and WDMG to 5 kilowatts. The Commission has here¬ 
tofore grai ted a petition in this proceeding, filed in behalf of Newman, 
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646 for a waiver of Section 3.28(c) of the Rules, which provides for the 
minimum of interference-free service within the normally protected 
primary service areas of stations of the class here involved. Approxi¬ 
mately 15% of the population within the primary service area of Newman’s 
proposal would not be served by it satisfactorily, due to co-channel and 
adjacent channel interference, whereas the rule authorizes only a 10% 
tolerance in this regard. 

2. The instant proposal of WDMG would cause interference within 
the normally protected service areas of Station WERD, Atlanta, Georgia, 
as presently operated and as herein proposed, and of Station WAMI, 

Opp, Alabama. The areas wherein this interference would be expected 
to occur are many miles removed from the cities in which the stations 
affected are located, such areas presently receive an abundance of 
service from other stations, and the total populations therein are 

less than 14,000. Neither WERD nor WAMI are shown to render a 
type of programming which might be considered of special significance 
to these interference areas. It appears that the station (WDMG), operating 
during daytime hours with power output of 5 kilowatts, would render a 
first primary daytime service to some 2, 700 persons, a second such 
service to about 20, 000 persons, and additional (new) service to a total 
population of 115, 000. Clearly, the public advantages attending this 
proposal outweigh the only disadvantages incident thereto, viz., inter¬ 
ference to Stations WERD and WAMI, supra . WDMG, Incorporated, has 
established its financial and other qualifications as an applicant herein, 
and the approval of its proposal is in the public interest. 

3. As indicated, the proposals of Newman and Radio Atlanta, 
Incorporated (WERD), involve mutually ruinous interference. Hence, 
only one of them may be approved. Neither is found better qualified 
than the other from the standpoint of ability to deliver the services 
proposed. Newman would cause interference to Station WMTS, Mur¬ 
freesboro, Tennessee, in an area about 25 miles removed from that 
city, the said area presently receiving several other standard broad¬ 
cast services. The compelling factors herein are that Newman proposes 
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a first standard broadcast facility for the city of Hartselle, Alabama, 
whereas the city of Atlanta, Georgia, in which Station WERD is located, 
now has seven standard broadcast stations and there is outstanding a 
construction permit for an eighth station. Unquestionably, WERD, 
operating as herein proposed, would continue to render a well-rounded 
and properly balanced program service which would prove beneficial 
to Atlanta as well as to the large populations which the station would 
serve, but all of such populations are abundantly served by numerous 
other stations. In this connection, there is no showing that any of the 
WERD programming would be of special significance to the areas which 
would be gained by that station, if operated with the increased facility sought. 
Upon consideration of these factors, therefore, it is apparent that the 
Newman proposal must be preferred over WERD, in accordance with 
647 the mandate of Section 307(b) of the Communicatins Act of 1934, 

as amended, which provides for a fair, efficient and equitable distri¬ 
bution of radio facilities, both reception and transmission, within the 
several States and communities. Approval of the Newman proposal 
herein is indicated, notwithstanding the effect it would have upon the 
Murfreesboro, Tennessee, station, supra , and the factors (a) that 
it would necessitate the disapproval of the proposal of WERD, and 
(b) that the area embraced within its normally protected 0.5 mv/m 
contour would be so affected by interference from existing stations that 
more than 10% of the population within such area would not receive its 
service. 

4. Upon consideration of the entire record of the proceeding 
herein, the conclusion is compelling that public interest, convenience 
and necessity would be served by the granting of the Newman and WDMG 
applications herein and the consequent denial of the application of 
WERD. 

ACCORDINGLY, IT IS ORDERED, this 4th day of April, 1955, 
that, unless an appeal to the Commission from this initial decision 
is taken by any of the parties or the Commission reviews the initial 
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decision on its own motion in accordance with the provisions of Section 
1.853 of the rules, the applications of Dorsey Eugene Newman and 
WDMG, Incorporated (WDMG), BE, AND THEY ARE HEREBY, 
GRANTED: and that the application of Radio Atlanta, Incorporated 
(WERD), BE, AND IT IS HEREBY, DENIED. 

/s/ James D. Cunningham 
Hearing Examiner 

Federal Communications Commission 

Released: April 6, 1955 


ERRATA 

Page 7 of the initial decision published April 6, 1955, in the 
above entitled proceeding is CORRECTED as follows: 

Line 5: Strike the words ’’Primary service” and substitute 
therefor ”0.5 mv/m contour” 

Line 6: Strike the words ”area” and ’’satisfactorily”. 

/s/ James D. Cunningham 
Hearing Examiner 

Federal Communications Commission 

Dated: April 7, 1955 
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732 DECISION 

By the Commission: Commissioner Mack not participating. 

Preliminary Statement 

1. This proceeding involves three conflicting applications for con¬ 
structions permits for Class n facilities on 860 kc in the standard broad¬ 
cast service: (1) Dorsey Eugene Newman seeks a construction permit 
for new facilities at Hartselle, Alabama, 250 watts power, daytime hours 
only; (2) Radio Atlanta, Inc. (WERD) operating daytime hours only, pro¬ 
poses to increase its present daytime power of one kilowatt to 10 kilo¬ 
watts with directional antenna; and (3) WDMG, Inc., operating daytime 
hours only, proposes to increase its present power of one kilowatt to 
5 kilowatts. The Commission, in its order of designation dated August 
12, 1953, found each of the three applicants legally and technically qual¬ 
ified and all of them except WDMG financially qualified to operate the 
radio stations which they propose to construct. The applications were 
designated for a consolidated hearing on the grounds that the proposals 
of Dorsey Eugene Newman and Radio Atlanta, Inc. are mutually exclu¬ 
sive; that the proposal of WDMG, Inc. would cause interference to Sta¬ 
tions WERD, Atlanta, Georgia, and WAMI, Opp, Alabama; and that 
WDMG does not appear to be financially qualified. Subsequently, upon 

733 petitions of the applicants and the Broadcast Bureau, the Commission 
modified and enlarged the issues, and the applications went to hearing, 

on November 3, 1954, upon the following issues: 

"(1) To determine the financial qualifications of WDMG, Inc. 

(2) To determine the areas and populations which may be ex¬ 
pected to gain or lose primary service from the operation 
of the proposed stations, and the availability of other pri¬ 
mary service to such areas and populations. 

(3) To determine the type and character of program service pro¬ 
posed to be rendered and whether it would meet the require¬ 
ments of the populations and areas proposed to be served. 

(4) To determine whether the operation of the Station WDMG would 
involve objectionable interference with Station WAMI, Opp, 
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Alabama, and, if so, the nature and extent thereof, the areas 
and populations affected thereby and the availability of other 
primary service to such areas and populations, and the nature 
and character of the program service now being rendered by 
Station WAMI to such areas and populations. 

(5) To determine whether the operation of the proposed stations 
would involve objectionable interference, each with the other, 
and if so, the nature and extent thereof, the areas and popu¬ 
lations affected thereby, and the availability of other primary 
service to such areas and populations. 

(6) To determine whether the operation proposed by Dorsey Eugene 
Newman at Hartselle, Alabama would involve objectionable 
interference with Station WSTS, Murfreesboro, Tennessee; 
and if so, the nature and extent thereof, the areas and popu¬ 
lations affected thereby, and the availability of other primary 
service to such areas and populations. 

734 (7) To determine whether the operation proposed by WDMG, Incorpo¬ 

rated, at Douglas, Georgia, would involve objectionable inter¬ 
ference with the present operation of Station WERD, Atlanta, 
Georgia; aind if so, the nature and extent thereof, the areas 
and populations affected thereby, and the availability of other 
primary service to such areas and populations. 

(8) To determine whether the installation and operation of Dorsey 
Eugene Newman as proposed would be in compliance with the 
Commissions Rules and Standards of Good Engineering Prac¬ 
tice Concerning Standard Broadcast Stations, with particular 
reference to providing the recommended minimum of inter¬ 
ference-free service to the area within the proposed stations 
normally protected (0. 5 mv/m) contour. 

(9) To determine, in the light of Section 307 (b) of the Communica¬ 
tions Act of 1934, as amended, which of the above-entitled 
applications would provide the more fair, efficient and equita¬ 
ble distribution of Radio Service. 
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(10) To determine, on a comparative basis, which of the opera¬ 
tions proposed in the above-entitled applications would better 
serve the public interest, convenience and necessity in the 
light of the evidence adduced under the foregoing issues and 
the record made with respect to the significant differences 
between the applicants as to: 

(a) The background and experience of each of the above- 
named parties having a bearing on its ability to own 
and operate the proposed stations. 

(b) The proposals of each of the above-named applicants 
with respect to the management and operations of the 
proposed stations. 

(c) The programming service proposed in each of the above- 
named applications." 

The Opp Broadcasting Company, Inc., (WAMI), Opp, Alabama, was made 
a party to the proceeding. Murfreesboro Broadcasting Company (WMTS), 
Murfreesboro, Tennessee, also was made a party to the proceeding but 
735 only with respect to the proposal of Dorsey Eugene Newman. 

2. A prehearing conference was held on August 3, 1954; the Ex¬ 
aminer’s order governing the hearing was issued on August 6, 1954 and 
the hearing was held on November 3, 1954. On January 20, 1955, New¬ 
man filed a petition for waiver of Section 3.28 (c) of the Commission’s 
Rules (the 10% Rule) and the Commission granted the petition on March 
31, 1955. Hearing Examiner James D. Cunningham, on April 6, 1955, 
released an Initial Decision looking toward a grant of the applications of 
Dorsey Eugene Newman and WDMG, Incorporated (WDMG) and a denial 
of the application of Radio Atlanta, Incorporated (WERD). Exceptions 

to the Initial Decision were filed by Radio Atlanta, Incorporated (WERD), 
and the Broadcast Bureau filed a brief in reply to these exceptions. 

Dorsey Eugene Newman, Radio Atlanta, WDMG, Incorporated, and the 
Broadcast Bureau participated in oral argument which was held before 
the Commission en banc on July 12, 1955. 

3. The Commission has carefully considered the exceptions to 
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the Initial Decision. Those which are granted, in whole or in part, are 
reflected in our decision herein; the other exceptions, or portions of 
exceptions not so granted, are denied either for the reasons set forth 
in the decision, or as contrary to the record and not supported thereby; 
as adequately reflected by the decision; as being immaterial and irrele¬ 
vant and having no decisional significance; or as not in conformity with 
the Commission's Rules. We have considered the disputed ruling of the 
Examiner and it is herewith approved. 

Findings of Fact 

Application of Dorsey Eugene Newman 

4. This application contemplates a first standard broadcast sta¬ 
tion with primary service for Hartselle, Alabama, which has a popula¬ 
tion of 3,429. This city is located in the center of Morgan County, which 
covers 574 square miles with population of 52,924. Morgan County has 
602 retail trade establishments with annual sales of about $34,421,000 
(Retail Trade 1948-U.S. Census of Business). The following civic, 
agricultural, fraternal, religious and social organizations are estab¬ 
lished and active in Hartselle; Chamber of Commerce; Rotary Club; 
American Legion and Auxiliary; Veterans of Foreign Wars; Knights of 
Pythias; Eastern Star; Masons; Cultural Club; Garden Clubs; Boy Scouts 
and Girl Scouts; and 4-H Club. Over a period of three years Mr. New¬ 
man contacted various local residents and public officials and discussed 
with them the need for a local radio outlet in the city. It appears that 
his program schedules presented herein are in large measure based upon 
conversations with the following: Principal of the high school; principal 

736 of the elementary school; a representative of the Morgan County 
Training School; representatives of seven local churches; president 
and secretary of the local Chamber of Commerce; presidents of the 
Kiwanis Club and of the Rotary Club; a local councilman; owner of the 
largest industry in Hartselle; a representative of the Morgan County 
Exchange; the mayor; and representatives of the local newspaper and 
of a business concern. 

5. Dorsey Eugene Newman was born at Birmingham, Alabama, 
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In 1927. Except while serving in the U. S. Air Force, he has been in 
the broadcasting business since 1944. Mr. Newman entered the radio 
broadcasting field as a salesman at Station WKAX, Birmingham, while 
attending High School, and has been associated with various phases of 
radio work. Following his discharge from the Air Force in 1947, Mr. 
Newman re-entered radio work in Birmingham as a part-time announcer 
for Station WAPI while attending college at Birmingham-Southern for two 
years. Subsequently he attended the Alabama Polytechnic Institute at 
Auburn, Alabama, where he was employed at Station WAUD five days 
a week and returned to Birmingham every week-end to work at Station 
WVOK as announcer. After receiving his degree in Education at the 
Alabama Polytechnic Institute, he worked full time at Station WVOK. 

In 1951 he was employed as an instructor of Speech and English at Shades 
Valley High School in Homewood, Alabama. He continued to work at 
WVOK during week-ends. In October, 1952, Emory McElroy and Dor¬ 
sey Eugene Newman, d/b as the "Voice of Homewood", received a grant 
from the Federal Communications Commission (BP-7985). Since that 
time, Mr. Newman has devoted his full time to building and operating 
Station WEZB in Homewood, Alabama. Should Mr. Newman receive 
a grant to operate a station at Hartselle, Alabama, he plans to devote 
his full time to the building and operation of the Hartselle station and 
his brother, Charles E. Newman, will devote his full time to the opera¬ 
tion of Radio Station WEZB, Homewood. Mr. Newman belongs to the 
Shades Valley Chamber of Commerce, The Civil Air Patrol, the Parent- 
Teachers Association, and the Lions’ Club. 

6. An analysis of a proposed typical week program schedule sub¬ 
mitted in behalf of applicant Newman reveals that 55% of his station’s 
time will be devoted to entertainment; religion 8%; agriculture 6%; edu¬ 
cation 5%; news 13%; discussions 3%; talks 8%; sports 2%. Approximately 
45% of the station’s time would be recorded commercial; recorded sus¬ 
taining 10%; wire commercial 13%; live commercial 11%; and live sus¬ 
taining 21%. Under the applicant’s policy, therefore, about 70% of the 
station’s time would be commercial and 30% sustaining. The proposed 
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program schedules also show 550 commercial and 125 noncommercial 
spot announcements weekly. 

7. Newman testified that he has used a large number of local 
residents for his programming at his Homewood, Alabama, station 
(WE ZB) and that he expects to follow the same general practice at the 
proposed Hartselle station. Brief descriptions of some of Newman's 
proposed Monday through Friday programs follow. At 6:01 a. m. each 
morning there will be a live religious sustaining program. This program 
737 will be conducted by a minister or church member in Hartselle, 
which is known as "The City of Churches. " A program of Farm News, 
conducted in cooperation with the local Future Farmers of America club 
and the County Agents of Morgan County will be presented at 6:30 a. m. 

A news service teletypewriter will be used to obtain market reports, 
livestock trade sales, etc. At 6:45 a. m. Newman will present the pro¬ 
gram "Planters Guide. " It is planned that this program will use two far¬ 
mers who live near the proposed location of the station. To provide for 
the possibility that on some occasions the farmers may not be able to 
come to the station, Newman will maintain a few tape recorded stand¬ 
by programs. A 7:00 a.m. show, the "Breakfast Club, " will feature 
music, time signals, weather reports, civic and local news, and a few 
commercials. World news, from the wire service, will be broadcast 
at 7:30 a. m. A program entitled tT Morning Hits" will be broadcast at 
7:45 a. m. The program content will be the same as that of the 7:00 
a. m. Breakfast Club program. At 8:00 a. m., Newman proposes to 
broadcast "Thought for the Day." A different business organization will 
send one of its members to the station each day to discuss a thought such 
as those found in the Methodist publication "The Upper Room." A vary¬ 
ing amount of recorded music will be used. Newman reports that this 
type of program has been very successful at his Homewood, Alabama 
station (WEZB). The Women's League of Hartselle will have a fifteen 
minute news and publicity program, commencing at 8:15 a. m., and a 
program entitled "The Hartselle Rotarian," which is planned as a live 
program concerning the local Rotary Club, will be broadcast at 8:30 a. m. 
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"Hits from the Hills," a duplicate of the 7:00 a. m. Breakfast Club 
program, is scheduled for 8:45 a. m. At 9:15 a. m., Newman proposes 
to broadcast the "Home-makers’ Guide," a program for local women 
who are interested in better homemaking. In order to accomodate 
the number of persons needed for these live programs, Newman plans 
to use a reading room type of studio similar to that now used at his 
Homewood, Alabama station (WEZB). Newman reports that this type 
of program has proven to be one of the most listened to programs on 
WEZB. A program entitled "Morgan County High," and designed as 
an educational aid in giving the local High School students practice 
in putting to work the speech training that they receive in school, is 
proposed for 9:30 a. m. At 9:45 a. m., Newman proposes "Mother’s 
Helper” a direct participation broadcast in which young mothers of the 
area will talk about child care. "TVA Tunes, " at 10:00 a. m., will offer 
the same type of program as that listed for the 7:00 a. m. "Breakfast 
Club" program. "A Woman’s View of the News, ” a program which will 
emphasize news of particular interest to women, such as fashions and 
housekeeping, is proposed for 10:30 a.m. A different woman’s circle 
will be given an opportunity to conduct this program each week. Newman 
proposes the "Eddy Arnold Show, ’’ which will have the same content as 
the 7:00 a.m. "Breakfast Club" program at 10:45 a.m.; the "Red Foley 
Show", a program of recorded music, at 11:00 a. m.; the "Lefty Frizzel 
Serenade, ’’ a program of recorded music, at 11:15 a.m.; and a "News 
Roundup," consisting of local news and of news taken from the wire ser¬ 
vice, at 11:30 a. m. A live daily program "The Hartselle Chamber of 
Commerce Speaks" will be broadcast at noon by members of the Chamber 
of Commerce. Newman reports that Mr. Merrill Doss, local attorney, 
and leading member of the Chamber of Commerce, has been very cooper¬ 
ative; that ways of getting every member to cooperate have been dis¬ 
cussed; and that the program will be the same as "The Council Speaks," 
an existing program on Station WEZB, concerning the city council. A 
disc jockey program of "Hit Tunes" is proposed for 12:15 p. m.; "Far¬ 
mers Market News, ’’ a newscast primarily directed to farmers, is 
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proposed for 12:30 p.m.; and two disc jockey programs, "Luncheon 
738 Music" and "Top Tunes of the Day, " are proposed at 12:45 p.m. 
and 1:00 p. m., respectively. Newman's proposed program schedule 
includes 'World News," a broadcast of International, National, Regional, 
and Local News, at 1:30 p. m.; 'Waltz Time," featuring recorded music, 
at 1:45 p. m.; "Thought for the Day," which would be the same as the 
8:00 a.m. program of the same name, at 2:00 p.m.; and "School Re¬ 
porter" at 2:30 p. m. The last listed program will feature a different 
student, representing different school clubs, each week. The following 
listed musical programs will be presented during the afternoon hours; 
at 3:00 p. m. "Morgan County on Parade," a disc jockey program; at 
3:15 p. m. "Stewart Hamlin Tunes," a program of religious music; at 
3:30 p. m., "The People of North Alabama," a program that will feature 
the songs of the Tennessee Valley, which will be served by the proposed 
station; at 3:45 p. m., "Songs of All Faiths," a program of religious 
music; and at 4:00 p.m., "Hillbilly Parade," a disc jockey program. 

At 4:30 p. m. there will be a broadcast of world news as taken from the 
news service teletypewriters; a 5:00 p.m. program entitled "Story Hour," 
will feature a speech-student from the local High School who will give 
a brief and interesting story dedicated to the younger audience; at 5:15 
p.m. there will be a sports news broadcast; and at 5:30 p.m. there will 
be a news broadcast. Newman proposes recorded programs, entitled 
"Dinner Music" and "Dinner Serenade, " at 5:35 p.m. and 5:45 p.m., 
respectively. The proposed Sunday program schedule includes a Sunday 
School Hour, Sunday Church Service, Sunday Vespers, and other programs 
of a religious nature. 

8. The engineering exhibits submitted by applicant Newman reveal 
that the 0. 5 mv/m normally protected contour of his proposed station 
would extend over an area of 1730 square miles, with population of 
101,900 and that the entire City of Hartselle will be included within the 
25 mv/m contour of the proposed operation. Within this area, however, 
the proposed operation will receive objectionable interference from two 
existing stations, viz., WMTS, Murfreesboro, Tennessee, involving an 
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area with population of 12,203, and WILD, Birmingham, Alabama, 

1 / 

in another area with population of 3,057.- Thus, some 15, 260 per¬ 
sons out of a total population of 101,900 within the normally protected 
contour of the Newman proposal, or about 15%, would not receive this 
service, due to objectionable interference from presently licensed sta¬ 
tions. The record shows that three stations (WHOS, Decatur, Ga., 
WJMW, Athens, Ga., WSM, Nashville, Tenn.) render 0. 5 mv/m ser¬ 
vice to all portions of the area which would receive objectionable inter¬ 
ference from Station WMTS and that portions of this interference area 
are served by five other stations, namely, Stations WMSL, Decatur, 
Ga., 75%, WHBS, Huntsville, Ala., 75%; WWAJF, Decatur, Ga., 70%; 
WVOK, Birmingham, Ala., 40%; andWWWR, Russellville, Ala., 20%. 
Five stations (WVOK and WSGN, Birmingham, Ala.; WFMH and WKUL, 
Cullman, Ala.; and WHOS, Decatur, Ga.) render 0. 5 mv/m service to 
all portions of the area which would receive objectionable interference 
from Station WILD, and Station WJ^W, Athens, Georgia, serves 25% 
of this interference area. Hartselle now receives primary service from 
Station WHOS, Decatur, Alabama; three stations supply such service to 
all portions of Newmans proposed interference-free primary service 
area; and eight other stations serve portions of that area. The mini¬ 
mum number of services available to any portion of the area is four and 
the maximum number is seven. 

739 9. With the exception that Newman and Radio Atlanta (WERD) pro¬ 

posals are mutually exclusive, Newman would not cause interference to 
any other broadcast operations contemplated in pending applications but 
would interfere with Station WMTS, one of the two standard broadcast 
stations which are located at Murfreesboro, Tennessee. This interfer- 
eice would involve an area (rural) of about 291. 8 square miles with a 
population of 10,705, representing 6. 5% of the total population (162,915) 
within the WMTS normally protected 0. 5 mv/m contour. The interfer¬ 
ence area is located about 25 miles from Murfreesboro, in a southerly 


1/ WMTS operates on 860 kilocycles, WILD on 850 kilocycles. 
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area which WERD will gain as a result of the proposed 10 kw operation; 
WGAA, Cedartown, Ga.; WBHF, Cartersville, Ga.; WHOM, Rome Ga.; 
WLBB, Carrollton, Ga.; WLAQ, Rome, Ga. andWRGA, Rome, Ga. 

The record reveals that an area of 19 square miles, with a population 
of 956 persons, would be lost to WERD by reason of its proposed direc¬ 
tional antenna system; that this entire area presently receives service 
740 from five existing stations; and that five other stations provide 
service to portions of this area. The City of Atlanta, Georgia, in which 
WERD is located, has seven standard broadcast stations and there is 
pending a license application for another such station. 

11. Newman T s Exhibits 9 and 10 in this proceeding show that, on 
August 26, 1953 (the date on which the Commission granted a construc¬ 
tion permit to Station WMTS, Murfreesboro, Tennessee, and when New¬ 
mans application was pending), the WMTS operation, based upon the 
Conductivity Map then in effect, would receive interference from the then 
pending proposal of WERD; that there was no interference between WMTS 
and Hartselle; and that the Commission granted the Murfreesboro appli¬ 
cation without hearing subject to the condition that the applicant accept 
the interference from the pending application of WERD in the event that 
application was subsequently granted. The above-referenced exhibits 
also show that, effective April 5, 1954, the Commission adopted a new 
Conductivity Map; that based on this map there would be increased in¬ 
terference to WMTS from WERD; and that, also based on the new map, 
there would be interference to WMTS from Hartselle and from Hartselle 
to WMTS. Further, the amended map shows Murfreesboro to be lo¬ 
cated in an area with a conductivity greater than that shown on the un¬ 
amended map. The Commission, in a Memorandum Opinion and Order 
released July 2, 1954, stated that, in view of the condition to the WMTS 
grant, the interference to Station WMTS from the proposed WERD op¬ 
eration would not be a factor in the Commission’s consideration of the 
WERD application. 

12. Radio Atlanta, Inc. has operated Station WERD since 1949. 
J.B. Blayton, president of the corporation, holds 97.187% of the 
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corporation’s stock. The remainder of the stock, 2.813%, is held by 
the following five persons: J.B. Blayton, Jr.; Attorney Doris A. Blay- 
ton; Willa M. Blayton; Dr. J. Blaine Blayton; and Dr. William O. Bryson. 

13. J.B. Blayton, Sr. , was born at Fallis, Oklahoma, December 
6, 1899. He began his collegiate work at the Colored Agricultural and 
Normal University (now Langston University), Langston, Oklahoma. 

This college work was interrupted from 1917 to 1919 by service in the 
United States Army but was resumed subsequent to discharge from the 
army and was a completed in 1920. In 1922 Mr. Blayton graduated 
from the International Accountant’s Society of Chicago and from the Wal¬ 
ton School of Commerce, also at Chicago. He was awarded the Certified 
Accountant’s degree by the State of Georgia; matriculated in the Gradu¬ 
ate School of Business at the University of Chicago, where his field of 
concentration was Economic Thought, Advanced Accounting Theory, 
Personnel Administration, Finance and Research; and matriculated 
in the Extension Department of American Extension School of Law, re¬ 
ceiving an LL.B in 1936. Mr. Blayton has been a resident of Atlanta, 
Georgia, since August, 1922, at which time he was an assistant auditor 
of the Standard Life Insurance Company. From 1925 to 1929 he was em- 
741 ployed as part-time Professor of Accounting at Morehouse College in 
Atlanta; in 1930 he was appointed Professor of Accounting in The Atlanta 
University Graduate School; and in 1931 he was elected Carnegie Profes¬ 
sor of Business Administration in the Graduate School of Atlanta Univer¬ 
sity. Mr. Blayton has conducted an accounting practice in Atlanta, with 
branches in other cities; has helped organize a realty holding company, 
of which he is now President and majority stockholder; and is a major 
stockholder and Vice President of Citizens Trust Company, a Georgia 
banking corporation. He is Executive Secretary of Southeastern Fidelity 
Fire Insurance Company of Atlanta; Secretary of the Mutual Federal Sav¬ 
ings and Loan Association of Atlanta; and has been President of the Mid¬ 
way Television Institute of Georgia, Incorporated, since its organization 
in 1947. The Institute is a technical school which has produced several 
hundred Negro radio and television repairman, and a few radio engineers. 
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In August, 1949, Mr. Blayton purchased the voting stock of Radio At¬ 
lanta, Inc., and acquired an option to purchase the preferred stock of 
that corporation in one year. This option was exercised. Mr. Blayton 
is a member of various business and fraternal organizations; he was 
honored in 1954 as ”Man of the Year” by the National Omega Psi Phi 
fraternity; and, in 1953, the Phi Beta Sigma Fraternity awarded Blay¬ 
ton its Distinguished Achievement Award. 

14. J. B. Blayton, Jr ., was born .June 16, 1924 in Atlanta, Georgia, 
and attended primary and secondary schools in that city. He has attended 
Morehouse College; the University of Chicago; Langston University, 
Langston, Oklahoma; the Atlanta University School of Business Admin¬ 
istration; and was enrolled in the Walton School of Commerce Corre¬ 
spondence School. He received the B.S. degree in Business Adminis¬ 
tration from Langston University and the Master of Business Administra¬ 
tion degree from the Atlanta University School of Business Administra¬ 
tion. Mr. Blayton, jr. has worked as an accountant; as instructor at 

the Blayton School of Accounting; has taught at the Reid Business Col¬ 
lege; and has served as Laboratory Assistant in the Atlanta University 
School of Business Administration Accounting and Statistics Laboratory. 

In 1949 he was elected Secretary and a member of the Board of Directors 
of Radio Atlanta, Inc. and was appointed Manager of Station WERD. In 
1950 he was elected Vice-President and Treasurer on the Board of 
Directors of Radio Atlanta, Inc. and appointed General Manager of 
Radio Station WERD. He has continued in these capacities. Mr. Blay¬ 
ton, Jr. has served as Chairman of the Negro Division of the Empty 
Stocking Fund (a Christmas fund for needy children); is serving as Vice- 
Chairman of the Family Service Society Advisory Committee (Atlanta); 
is Chairman of the Publicity Committee, Colored Division of the Fulton 
County Cancer Society; and is team captain for the Butler Street Y.M. 

C.A. Membership Campaign. 

15. Willa D. Blayton , wife of J.B. Blayton, Sr., was born near 
Henderson, Texas, July 21, 1900, and attended public schools at Hen¬ 
derson and at Meridian, Oklahoma. Her high school and normal (junior 
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college) work was done at the Colored Agricultural and Normal Univer- 
742 

sity (now Lanston University), Langston, Oklahoma, from which school 
she was graduated in 1919. Mrs. Blayton taught school in Oklahoma for 
two years. She married Jessee B. Blayton, Sr., in 1920; moved to At¬ 
lanta with her husband in 1922; and has made her home in Atlanta since 
that time. She received an A.B. degree from Morehouse College, At¬ 
lanta, in 1934, with a major in history; matriculated at Atlanta Univer¬ 
sity in 1934 for work leading to a Master of Arts degree in History and 
completed her residence requirements for the degree sought; and she 
has studied at New York University and the Atlanta University Gradu¬ 
ate School of Social Work. Mrs. Blayton has worked as an accountant; 
is Chairman of the Y.W. C.A. Finance Committee; holds membership 
in several social, civic and charitable organizations; has been directress 
and president of the Neighborhood Union, a community service organiza¬ 
tion; and since 1949, has been on the Board of Directors of Radio Atlanta, 
Inc. 

16. Dr. J. Blaine Blayton, (M.D .), was born near Fallis, Okla¬ 
homa, on August 10, 1907. He matriculated at Howard University in 
Washington, D.C. in 1924, receiving an undergraduate degree in 1928 
and M.D. in 1930. i Since 1935 he has practiced medicine in Williams¬ 
burg, Virginia, where he has a solely owned hospital. Dr. Blayton owns 
an amusement park; is Secretary-Treasurer of Colonial Investors, Inc., 
a holding company; is President of the Rappannock Medical Society and 

a member of two other medical societies; and is a member of several 
civic and professional groups. 

17, Atty. Doris A. Blayton , a daughter of Mr. and Mrs. Blayton, 
Sr., was born October 19, 1922, in Atlanta, Georgia. She completed 
her high school work in the Atlanta schools and graduated Magna Cum 
Laude from Spelman College, Atlanta, in 1943. She attended the School 
of Business of the University of Chicago, where she served as a research 
assistant in finance and accounting; taught Business Administration and 

E conomics and headed the Department of Business Administration at 
Savannah State College in Savannah, Georgia; later returned to the 
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University of Chicago and continued her graduate study in business and 
finance; attended the John Marshall School of Law in Chicago, graduating 
with an LL.B degree in 1949. She was admitted to the Illinois State 
Bar in 1950 and to the Georgia Bar in 1951. Since then she has prac¬ 
ticed law. Miss Blayton, who resides in Atlanta, is a member of the 
Atlanta Chapter of the NAACP and is Counsel for the Atlanta Negro 
Women’s Voters’ League. In 1949 she became a member of the Board 
of Directors of Radio Atlanta, Inc., and in 1950 was elected Secretary. 

18. Winfred ( TT William”) O. Bryson was born in Chattanooga, 
Tennessee, July 1, 1915, and attended public; schools in that city. He 
received the A.B. degree in Economics from Morehouse College in 1936; 
received the A.M. degree in Business Administration from Atlanta 
University Graduate School in 1938; and he received a Ph. D. degree 
from the Wharton School of Finance of the University of Pennsylvania 

743 1949. Dr. Bryson has served as a member of the staff of J.B. 

Blayton and Company since 1939. Since 1950 he has been professor of 
Economics and Chairman of the Department of Economics and Business 
Administration at Morgan State College, Baltimore, Maryland. Dr. 
Bryson, who resides in Baltimore, Maryland, is a member of the 
NAACP. The Baltimore Urban League and the Baltimore Business 
Association. 

19. As hereinbefore indicated, Radio Atlanta is licensee of WERD 
and that station is in operation. Radio Atlanta proposes to continue with 
the same general type of program service which it now renders to Atlanta 
and its contiguous areas, and to extend this program service to the 
populations gaining the WERD service. Its proposed program plans are 
in most respects the actual programs now being broadcast over Station 
WERD, although there will be a substantial increase in the broadcasts 

of agricultural and news programs designed to serve the unique needs 
of Negroes in rural areas beyond WERD’s present metropolitan coverage 
areas. 

20. Brief descriptions of some of WERD’s proposed programs fol¬ 
low: At 6:15 to 7:00 a. m. Monday through Saturday WERD will present 



744 Saturday, which will feature semi-classical and popular music 
played by the Staff Organist, together with guest appearances of musi¬ 
cians and vocalists from educational institutions and the community-at- 
large. "Sweet Chariot, " a recorded program of religious music which 
has been requested by the listening audience. ’’Beams of Heaven, M 
11:30 to 12:00 nn. Monday through Friday, will feature one-half hour 
of the best recorded gospel music. "Gospel Train, " 3:00 to 4:00 p. m. 
Monday through Friday, will present a full hour of recorded songs of 
faith and worship, and will feature spirituals, gospel and sacred songs. 
"Old Ship of Zion," 5:30 to 6:30 p. m. Monday through Friday, will 
present one-half hour of the best recorded religious music. Other pro¬ 
grams proposed by WERD include "Morning Meditations," 7:30 a. m. to 
7:45 a. m. Monday through Friday. This program will be religious and 
philosophic in nature, being filled with classic hymns and quiet religious 
music on records, and words from religious literature, with emphasis 
on the Bible. ’Morning Devotions, " 10:00 to 10:15 a. m. Monday through 
Friday, will be a daily devotional program with a guest minister from a 
leading church. The program will be rotated among the various denomina¬ 
tions. WERD proposes the following news; programs; Monday through Fri¬ 
day, two five-minute programs daily; on Saturday a five minute program 
at 8:55 a. m.; and a fifteen minute prdgram at 8:00 a. m. on Sunday. 

"News Analyses," 1:00 to 1:15 p.m. Monday through Friday, will feature 
the presentation, by qualified experts in political science, of impartial 
appraisals of World and National events. "Housing News," 1:15 to 
1:30 p. m. on Monday, will be a program intended to acquaint the public 
with the latest information on Housing Administration. "Family Hearth" 
1:15 to 1:30 p.m. Tuesday, will be an informative discussion program 
designed to allay fallacious beliefs respecting health, and to bring help¬ 
ful advice on health subjects to the public. Programs will be arranged 
under direction of a representative of the Georgia Department of Public 
Health. "Cancer Society," 1:15 to 1:30 p.m. Thursday, will be a pro¬ 
gram specifically aired to apprise the listening audience of the dangers 
of cancer, the detection of this disease, and the progress being made in 
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treatment and care. Representatives from the Cancer Society will plan 
and present the program. "Social Security," 12:50 to 1:00 p. m. and 
1:15 to 1:30 p. m. Wednesday, is a program intended to educate the lis¬ 
tening audience as to its various rights under the Social Security Act. 
This program will be conducted by representatives of the Social Se¬ 
curity Board. WERD r s proposed Sunday programs include a fifteen 
minute sermonette, two hour-long church programs, transcribed re¬ 
ligious programs, educational plays presented by the WERD Theatre, 
gospel singers, and a recorded program of "jump music. " 

21. The following table shows the break-down into percentage as 
to program-type of the programs broadcast by WERD for the composite 
week in 1953, and the corresponding analysis of the programs proposed 


for a typical week: 


745 Program Type 

1953 Composite 
Week 

Proposed 

Typical Week 

Entertainment 

65.0% 

60.6% 

Religious 

26.0% 

25.5% 

Educational 

4.0% 

3.0% 

Discussion 

2.0% 

1.0% 

Talks 

2.7% 

2.2% 

News 

0.3% 

2.8% 

Agriculture 

0% 

4.9% 

The analysis of the programs broadcast by WERD for the 1953 composite 
week and the proposed typical week as to program class is as follows: 

Program Class 

1953 Composite 
Week 

Proposed 

Typical Week 

Recorded Commercial 

74.0% 

65.6% 

Recorded Sustaining 

12.6% 

15.3% 

Wire Commercial 

0.3% 

2.7% 

Wire Sustaining 

0.9% 

0% 

Live Commercial 

5.2% 

3.9% 

Live Sustaining 

7.0% 

12.5% 

Total Commercial 

79.5% 

72.2% 

Total Sustaining 

20.5% 

27.8% 
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During the 1953 composite week, WEED broadcast 588 commercial 
spot announcements and 113 non-commercial spots. It proposes to 
broadcast during the proposed typical week 600 commercial spot an¬ 
nouncements and 150 non-commercial spot announcements. 

22. As will be noted from the foregoing, WERD proposes to in¬ 
crease appreciably the time which it will devote to the broadcasts of 
news and agriculture. During the 1953 composite week, WERD pro¬ 
grammed no agriculture programs and devoted very little time to news¬ 
casts. Because the gain in its service area is largely rural in nature, 
WERD proposes to add agricultural programs to its broadcasts. These 
agricultural programs, as well as educational and religious programs, 
will be broadcast during the early morning and late evening hours. 

23. The existing facilities of WERD have been utilized by 223 
program material sources, including agricultural, civic, cultural, edu¬ 
cational, governmental, labor, religious, sports, veterans, welfare, 
women’s organizations, youth activities and other miscellaneous facili¬ 
ties. Other program material sources which have been contacted in¬ 
clude not only sources located in Atlanta and adjacent Southern cities, 
but sources which are located in New York, Chicago and Los Angeles. 
However, the record does not show whether any survey was made in 
the areas gaining the WERD program service to determine the needs of 
the populations residing therein. 

746 Application of WDMG, Incorporated (WDMG ) 

24. As presently operated, Station WDMG provides primary ser¬ 
vice to Douglas, Georgia, (population 7,428) and, with its proposed fa¬ 
cilities, it would continue to render such service to the city. Within the 
WDMG 0. 5 mv/m contour at present is a population of 118,288 in an 
area of 4369 square miles, and, operating as herein proposed, the sta¬ 
tion’s 0. 5 mv/m contour would embrace an area of 8841 square miles 
with population of 233, 584. Neither the present nor proposed WDMG 
operation receives or would receive objectionable interference within 
the normally protected 0. 5 mv/m contour,. The populations so gained 
by WDMG would include residents of the towns of Hazelhurst (2, 687), 
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which would receive its first primary (2.0 mv/m) service, and the 
towns of Ocilla (2,697), Fitzgerald (8,130), and about one-fifth of the 
town of Alma (total population of 2, 588), which would receive their 
second primary (2.0 mv/m) service. Certain rural areas about twenty- 
five miles west of Douglas, totalling 243 square miles with population 
of about 9,950, would also receive their second primary service. Ex¬ 
cept with reference to the towns mentioned above, the entire proposed 
gained area of WDMG presently receives 0. 5 mv/m service from sev¬ 
eral existing stations. 

25. As indicated, WDMG, operating as herein proposed, would 
cause interference to the present operation of WERD, to the extent of 
an area of 96 square miles, with population of 4942, or less than 1% 
of a total population (729,485) within the WERD 0. 5 mv/m contour. 

The area of this interference is located some twenty miles south of 
Atlanta, and, in its entirety, receives 0. 5 mv/m service from seven 
existing stations and four other stations serve portions of it. The 
operation of WDMG with the increased facilities sought would cause 
objectionable interference to the proposed WERD operation in an area 
of 220 square miles, with population of 9,964, or about 1.1% of a total 
number of persons (885,276) within the proposed WERD 0. 5 mv/m con¬ 
tour. The area of such interference is east and south of Atlanta, some 
15 to 35 miles away, and receives 0. 5 mv/m service from three existing 
stations, one serves 96% thereof, and nine others serve portions of it. 
The WDMG proposal would also cause objectionable interference to co¬ 
channel Station WAMI, Opp, Alabama, over an area of 88 square miles, 
with population of 3,627, or about 2.0% of thetotal population (181,782) 
within the normally protected WAMI 0. 5 mv/m contour. The interfer¬ 
ence area here involved is about 35 miles east of Opp and receives 0. 5 
mv/m service from three existing stations and three others serve por¬ 
tions thereof. Station WAMI does not presently receive objectionable 
interference within its 0. 5 mv/m contour. 

26. The cost of construction involved in the WDMG proposal is 
approximately $18, 000. Credit terms have been arranged with a 
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manufacturer for a down payment of one-third of this amount, the bal¬ 
ance to be paid in 24 equal installments beginning 60 days after ship¬ 
ment of the necessary equipment, with interest at the rate of 5%. About 
$12, 500 would be due on this obligation during the first year of the WDMG 
747 proposed operation. The net income of WDMG, Incorporated, for 
the seven-month period ended July 31, 1954, was approximately $10,000. 
Its balance sheet, as of July 31, 1954, shows current assets of $34,886.28 
($9, 553.12 cash; $22,766. 33 accounts receivable less reserve; and 
$2, 566. 83 miscellaneous receivables). Current liabilities of $18,245 
are shown in the above balance sheet, including, among other items, ac¬ 
crued salary ($14,270. 58) owed the president and sole stockholder of the 
corporation. Other assets shown are about $80,000 and other liabilities 
about $22,000. 

27. The record reveals that Station WDMG is the only station in 
Coffee County, Georgia. The basic operating policy of WDMG, Incorpor¬ 
ated, is to supply service not only to the city of Douglas, but, as well, 
to outlying cities, towns and villages, including rural and agricultural 
populations presently served and proposed to be served with the increased 
facilities herein sought. According to the program schedules presented 
for a typical week of proposed programming, Station WDMG will devote 
approximately 66.7% of its time to entertainment; 8.6% religion; 4.9% 
agriculture; 0.6% education; 14.8% news; 0.9% discussions; and 3. 5% 
talks. About 53% of the station's time is proposed as recorded com¬ 
mercial; 20% recorded sustaining; 7% wire commercial; 2% wire sus¬ 
taining; 11% live commercial; and 7% live sustaining. Thus, about 77% 
of the station's time is proposed to be devoted to commercial programs 
and 23% to sustaining programs. The proposed program schedule for 
the typical week aforementioned also reveals 940 commercial and 100 
non-commercial spot announcements. 

CONCLUSIONS 

1. Dorsey Eugene Newman and Radio Atlanta, Incorporated, 

(WERD) heretofore have been found to be technically, legally, finan¬ 
cially, and otherwise qualified to undertake and complete the 
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construction contemplated in their respective applications.. WDMG, 
Incorporated (WDMG) also has been found similarly qualified except 
as to its financial qualifications. They were put in issue. As shown in 
our Findings, par. 26, supra , WDMG has established its financial qual¬ 
ifications on the record. Dorsey Eugene Newman seeks authority to 
establish a new standard broadcast station in Hartselle, Alabama, using 
the frequency of 860 kilocycles, power output of 250 watts, daytime hours 
only. Radio Atlanta, Incorporated, licensee of Station WERD, Atlanta, 
Georgia, and WDMG, Incorporated, licensee of Station WDMG, Douglas, 
Georgia, presently operate during the day on 860 kilocycles. Both seek 
power increases, WERD to 10 kilowatts, directionalized, and WDMG to 
5 kilowatts. 

2. The instant proposal of WDMG would cause interference within 
the normally protected service areas of Station WERD, Atlanta, Georgia, 
as now operated and as herein proposed, and of Station WAMI, Opp, 
Alabama. The areas where this interference would occur are many 
miles removed from the cities in which the stations affected are located. 
Such areas now receive service from a number of other stations, and 
less than 14,000 persons reside therein. There is no showing that the 

748 programs of either WERD or WAMI are of special significance to 
this interference area. It appears that Station WDMG, operating during 
daytime hours with an output power of 5 kilowatts would render a first 
primary daytime service to some 2,700 persons, a second such service 
to about 20,000 persons, and an additional (new) service to a total popu¬ 
lation of about 115,000 persons. Clearly, the public advantages attending 
this proposal outweigh the only disadvantages incident thereto, viz., 
interference to Stations WERD and WAMI, supra. 

3. The proposed 0. 5 mv/m contour of WERD would contain an area 
of 4,410 square miles and a population of 885,276 persons. The proposed 
WDMG operation would cause interference to the WERD proposal within 
an area of 220 square miles and to a population of 9,964. • The present 
WERD operation serves, within its 0. 5 mv/m contour, an area of 1,985 
square miles with a population of 729,485 persons. The proposed WDMG 
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operation would cause interference to the present WEED operation within 
an area of 96 square miles with a population of 4,942. In the event of a 
grant of the instant WDMG proposal, the operation proposed by WERD 
would result in a gain, by WERD, of an area of 2,301 square miles 
and a population of 150,769 persons. The area which would be gained 
by WERD is served in its entirety by Station WSB and portions thereof 
are served by twelve other stations. The minimum number of services 
available to any portion of the gained area is two and the maximum is 
nine. The proposed operation would comply with the requirements of 
the Commissions Rules and Standards. The operation which WERD 
proposes would cause interference to Station WMTS, Murfreesboro, 
Tennessee (see paragraph 7 infra ) but would not cause interference to 
any pending application, with the exception of the application of Dorsey 
Eugene Newman, with which it is mutually exclusive. WERD, operating 
as herein proposed, would continue to render a well-rounded and proper¬ 
ly balanced program service which would prove beneficial to the areas 
presently served by WERD, as well as to the population which the station 
would serve. 

4. Operating as proposed, Newman would render primary service 
to a population of 86, 640 residing in an area of approximately 1,461 square 
miles. The proposed operation would provide a second primary service 
to the City of Hartselle, with a population of 3,249, and a first trans¬ 
mission facility to that city. The entire city would be included within 
the 25 mv/m contour. Hartselle now receives primary service from 
WHOS, Decatur, Alabama. The entire rural area proposed to be served 
now receives primary service from three stations. Eight other stations 
provide service to various portions thereof. The minimum number of 
services available to any portion of the area is four and the maximum 
number is seven. Newman’s proposed operation would comply with the 
requirements of the Commission’s Rules and Technical Standards with 
the exception of the interference which it would suffer from Station 
WMTS (see paragraph 6 infra) . It would cause interference to Station 
WMTS, Murfreesboro, Tennessee. It would not cause interference to 
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Station WMTS, Murfreesboro, Tennessee. It would not cause interfer¬ 
ence to any pending application with the exception of Radio Atlanta, with 
which it is mutually exclusive. 

749 5. As indicated, the operation proposed by Newman would cause 

interference to Station WMTS, one of the two standard broadcast stations 
which are located at Murfreesboro, Tennessee, in an area about 25 miles 
removed from that city. This interference would extend over an area of 
291.8 square miles in which a population of 10,705 reside, representing 
6. 57% of the total population (162, 915) within the WMTS normally protec¬ 
ted contour (0. 5 mv/m). This interference together with the interfer¬ 
ence which WMTS now receives from existing stations, amounting to 
18.94% of the population within the WMTS 0. 5 mv/m contour, would in¬ 
crease the total amount to 25. 51%. The area which would be subject to 
interference now receives service in its entirety from one station; three 
stations serve between 75% to 95% thereof; five other stations serve por¬ 
tions thereof; and all points within this area receive service from at least 
two and a maximum of seven other stations. 

6. The operation of the station proposed by Newman would suffer 
interference within its normally protected contour from two sources, name¬ 
ly, Station WMTS, Murfreesboro, Tennessee, and Station WILD, Birming¬ 
ham, Alabama. The population which would not gain the service of the 
Newman station would represent approximately 15% of the population 
within Newman’s normally protected contour. In this respect Newman’s 

2 / 

proposal does not comply with Section 3.28(c) of the Commission’s Rules 

2/ Section 3.28(c) reads as follows: 

’’Upon showing that a need exists, a Class n, m or IV station may 
be assigned to a channel available for such class, even though interfer¬ 
ence will be received within its normally protected contour; Provided: 

(1) no objectionable interference will be caused by the proposed station 
to existing stations or that if interference will be caused, the need for 
the proposed service outweighs the need for the service which will be 
lost by reason of such interference; and (2) primary service will be pro¬ 
vided to the community in which the proposed station is to be located; 
and (3) the interference received does not affect more than 10% of the 
population in the proposed station’s normally protected primary service 
area. However, in the event that the nighttime interference received 

(Footnote 2 continued on following page) 



106 


proposals with reference to the Murfreesboro operation, all three of 
which were co-pending applications at the time of the Murfreesboro grant. 
First, the proposed operation at Atlanta now would cause more inter¬ 
ference to the Murfreesboro operation than was contemplated; second, 
the Hartselle proposal involves interference with the Murfreesboro op¬ 
eration whereas no mutual interference had previously been computed; 
and third, the Murfreesboro service area is shown to be greater than 
previously computed. 

8. In other instances, under similar circumstances, where one 

of two or more pending applications has been granted, and, subsequently, 
as a result of an amendment of the Standards, the remaining pending 
application(s) become(s) involved in an allocation problem with the 
granted application, we have held that the amended Standards were con¬ 
trolling. We adhere to our view. However, a very significant and com¬ 
pelling factor exists which affects the manner of our comparative treat¬ 
ment of the proposals here. As indicated above, we have two proposals 
before us for consideration, each of which causes interference to Sta¬ 
tion WMTS which at the time of its grant was a co-pending application 
751 with the two applications here under consideration. With respect 
to WERD's proposal, the interference which it would cause to WMTS is 
neither a factor to be considered as weighing per se against the grant of 
the WERD proposal in the public interest, nor one to which WMTS can 
object because of the aforementioned condition to the WMTS grant. (See 
paragraph 7, supra). On the other hand, with respect to the Hartselle 
proposal, consideration of the effects of the mutual interference between 
the Hartselle proposal and WMTS must proceed on the basis of the ex¬ 
isting Rules and Standards. 

9. It is to be noted here, however, that WMTS has not objected 

to a grant of the Hartselle application. Because of the amendment of the 
Commission's Standards, the mutual interference effects supra between 
Hartselle and WMTS have arisen since the grant of the WMTS application, 
and increased objectionable interference to WMTS has been shown to 
result from the proposed operation of WERD. Thus, an anomalous 
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Station WMTS, Murfreesboro, Tennessee. It would not cause interfer¬ 
ence to any pending application with the exception of Radio Atlanta, with 
which it is mutually exclusive. 

749 5. As indicated, the operation proposed by Newman would cause 

interference to Station WMTS, one of the two standard broadcast stations 
which are located at Murfreesboro, Tennessee, in an area about 25 miles 
removed from that city. This interference would extend over an area of 
291.8 square miles in which a population of 10,705 reside, representing 
6. 57% of the total population (162,915) within the WMTS normally protec¬ 
ted contour (0. 5 mv/m). This interference together with the interfer¬ 
ence which WMTS now receives from existing stations, amounting to 
18.94% of the population within the WMTS 0. 5 mv/m contour, would in¬ 
crease the total amount to 25. 51%. The area which would be subject to 
interference now receives service in its entirety from one station; three 
stations serve between 75% to 95% thereof; five other stations serve por¬ 
tions thereof; and all points within this area receive service from at least 
two and a maximum of seven other stations. 

6. The operation of the station proposed by Newman would suffer 
interference within its normally protected contour from two sources, name¬ 
ly, Station WMTS, Murfreesboro, Tennessee, and Station WILD, Birming¬ 
ham, Alabama. The population which would not gain the service of the 
Newman station would represent approximately 15% of the population 
within Newman f s normally protected contour. In this respect Newman’s 

2 / 

proposal does not comply with Section 3.28(c) of the Commission’s Rules 

2/ Section 3.28(c) reads as follows: 

’’Upon showing that a need exists, a Class n, m or IV station may 
be assigned to a channel available for such class, even though interfer¬ 
ence will be received within its normally protected contour; Provided: 

(1) no objectionable interference will be caused by the proposed station 
to existing stations or that if interference will be caused, the need for 
the proposed service outweighs the need for the service which will be 
lost by reason of such interference; and (2) primary service will be pro¬ 
vided to the community in which the proposed station is to be located; 
and (3) the interference received does not affect more than 10% of the 
population in the proposed station’s normally protected primary service 
area. However, in the event that the nighttime interference received 

(Footnote 2 continued on following page) 
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However, a petition, filed in behalf of Newman for a waiver of this sec- 
750 tion was granted by Order of the Commission on March 28, 1955. 
Upon a further review of that Order, we hereby reaffirm it. We are of 
the opinion that our affirmance here is consistent with our action in two 
other proceedings in which we granted waivers of Section 3.28(c) of the 
Rules. (See Minnesota Valley Broadcasting Co. (KTOE ), 11 RR 1080; 
and Key Broadcasting System, Inc , v. The WAVZ Broadcasting Corp . 
(WAVZ ), 13 RR 159). In addition to the reasons expressed in the sub¬ 
ject order, we conclude that, on the basis of the evidence of record 
now before us, the rendition of a first local transmission service to 
Hartselle and of a second primary service thereto constitute additional 
grounds justifying a waiver of Section 3.28(c) of the Rules. A waiver 
of Section 3.28(c) is therefore in the public interest. 

7. As our findings of fact show, the application of WMTS was 
granted subject to the condition that it accept any objectionable inter¬ 
ference which might result to it in the event the WERD proposal was 
subsequently granted. The grant to WMTS on August 26, 1953 was made 
prior to the amendment of the Standards of February 24, 1954 (effective 
April 5, 1954) changing the conductivity map. Figure 3 of the Standards, 
entitled Ground Conductivity in the United States and Canada, was the then 
controlling conductivity map for determining, in the absence of accep¬ 
table measurements, the existence of interference. In the intervening 
propagation paths from Atlanta to Murfreesboro, Tennessee, and from 
Hartselle to Murfreesboro, this map shows conductivities, which provide 
poorer propagation conditions than do the conductivities presently shown 
upon the amended conductivity map. In addition, Murfreesboro is shown 
on the amended map to be located in an area with a conductivity greater 
than the one on the unamended map. Thus, the effect here of the amend¬ 
ment of the Standards on February 24, 1954 has been to alter substanti¬ 
ally the allocation determinations affecting the Atlanta and Hartselle 

2/ (continued) by the proposed station would exceed this amount, then an as 
signment may be made if the proposed station would provide either a stand¬ 
ard broadcast nighttime facility to a community not having such a facility or 
if 25% or more of the nighttime primary service area of the proposed sta¬ 
tion is without primary nighttime service." 
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proposals with reference to the Murfreesboro operation, all three of 
which were co-pending applications at the time of the Murfreesboro grant. 
First, the proposed operation at Atlanta now would cause more inter¬ 
ference to the Murfreesboro operation than was contemplated; second, 
the Hartselle proposal involves interference with the Murfreesboro op¬ 
eration whereas no mutual interference had previously been computed; 
and third, the Murfreesboro service area is shown to be greater than 
previously computed. 

8. In other instances, under similar circumstances, where one 

of two or more pending applications has been granted, and, subsequently, 
as a result of an amendment of the Standards, the remaining pending 
application(s) become(s) involved in an allocation problem with the 
granted application, we have held that the amended Standards were con¬ 
trolling. We adhere to our view. However, a very significant and com¬ 
pelling factor exists which affects the manner of our comparative treat¬ 
ment of the proposals here. As indicated above, we have two proposals 
before us for consideration, each of which causes interference to Sta¬ 
tion WMTS which at the time of its grant was a co-pending application 
751 with the two applications here under consideration. With respect 
to WERD’s proposal, the interference which it would cause to WMTS is 
neither a factor to be considered as weighing per se against the grant of 
the WEED proposal in the public interest, nor one to which WMTS can 
object because of the aforementioned condition to the WMTS grant. (See 
paragraph 7, supra). On the other hand, with respect to the Hartselle 
proposal, consideration of the effects of the mutual interference between 
the Hartselle proposal and WMTS must proceed on the basis of the ex¬ 
isting Eules and Standards. 

9. It is to be noted here, however, that WMTS has not objected 

to a grant of the Hartselle application. Because of the amendment of the 
Commission's Standards, the mutual interference effects supra between 
Hartselle and WMTS have arisen since the grant of the WMTS application, 
and increased objectionable interference to WMTS has been shown to 
result from the proposed operation of WEED. Thus, an anomalous 
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situation has been created here through the amendment of the Standards 
and the condition to the WMTS grant, viz., with respect to the inter¬ 
ference to WMTS from WERD we are, in effect, required to consider 
the WERD proposal on the basis of the former conductivity map, whereas 
with respect to interference between the Hartselle proposal and WMTS, 
we are constrained to consider the interference effects upon the basis 
of the amended conductivity map. This, comparatively, results in an 
inequitable consideration of the proposals before us, particularly in 
view of the fact that the Hartselle application was co-pending with those 
of WERD and WMTS at the time of the WMTS grant. It is our view that 
there are available to us two avenues of approach in reaching a conclu¬ 
sion based upon fair and equitable considerations. One, based upon a 
comparative consideration of the proposals with respect to the interfer¬ 
ence each would cause to the operation of WMTS, would take into account 
the change of circumstances here prevailing and would proceednotwith- 
standing the condition presently attached to the WMTS grant. We recog¬ 
nize that by Memorandum Opinion and Order of June 30, 1954 we declined 
addition of an issue, requested by the Chief of our Broadcast Bureau, 
designed to determine the objectionable interference to WMTS from the 
WERD proposal due to the change in conductivity map, and that accord¬ 
ingly this record does not contain evidence with respect thereto. The 
other avenue of approach would be not to consider the mutual interfer¬ 
ence (of the nature indicated herein, supra.) as a comparative factor to 
be weighed adversely to the Hartselle’s proposal. In the latter instance 
no prejudice to WERD would be involved. Adopting the last-mentioned 
approach, our ultimate determination of the question as to which of the 
applicants should be favored on a comparative basis will be unaffected 
because, as set out hereinafter, other comparative factors are con¬ 
trolling as to our final disposition herein. 

10. As our Findings of Fact show, Mr. Newman visited Hartselle 
a number of times over a period of three years to ascertain the program¬ 
ming needs. To this end, discussions were had with elementary and 
high school principals, with religious and civic leaders, with officials 
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of the Chamber of Commerce and the City of Hartselle, and with others. 

752 Newman’s proposed program schedule for a typical week, as more 
fully set out in our Findings of Fact, includes local and world news, sport 
news broadcasts, school and religious programs, music of various types, 
farm and civic programs. Many of these programs were based in large 
measure upon the aforementioned discussions. The proposed programs 
appear to be well-rounded, meritorious, and designed to meet the needs 
of the population which Newman proposes to serve. 

11. Radio Atlanta contends that Newman has not sustained his bur¬ 
den with respect to showing that the need for Newman’s proposed service 
outweighs the need for the service that will be lost by station WMTS due 
to interference from Newman’s proposed operation. It asserts that New¬ 
man has not presented evidence as to the type of program service and 
public need for that service as proposed to be rendered, and as to the type 
of program service and public need for the program service now ren¬ 
dered by WMTS, Murfreesboro, Tennessee. In support thereof, Radio 
Atlanta cites, inter alia , Democrat Printing Co . v. FCC, 7 RR 2138, 

202F. (2d) 298, 91 U.S. App. D.C. 72 (1952). 

12. The contentions are without substance. In the case of Demo ¬ 
crat Printing Company , supra , the interference involved was adjacent 
channel in character and the program service proposed by the Dallas ap¬ 
plicant would have been substituted for the program service which would 
have been lost by the Durant station. Here, the interference to WMTS 

is co-channel in character and no substitution of program service would 
result. Here, the interference is relatively small, involving 6. 57% of 
the population within the WMTS 0. 5 mv/m contour whereas in the Demo ¬ 
crat Printing Co . case supra , approximately 41% of the entire popula¬ 
tion within the Durant station’s service area was involved. The Com¬ 
mission, in its determinations in that case, based the grant of the Dallas 
proposal, in part, on a qualitative showing of need in the Dallas area 
for its proposed programing, but made no comparison between the pro¬ 
grams of the Dallas proposed station with the programs of the Durant 
station for which the Dallas station’s programs would have been substituted. 
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The Court held that the Commission could not adopt qualitative criteria 
of need to justify a grant of the Dallas proposal and use a purely quanti- 

% 

tative criteria of coverage to determine the relative needs for the ser¬ 
vices gained and lost by reason of objectionable interference. For this 
reason, and because of the particular facts involved in that case, the 
Court held that the Commission erred in failing to consider, on a com¬ 
parative basis, the program service of the existing station with that 
proposed by the Dallas application in determining the relative needs for 
their services in the interference area involved. We do not believe that 
the pronouncement of the Court in the Democrat Printing Company , supra , 
can be reasonably construed to require, as a matter of law, compara¬ 
tive consideration of the program services expected to be lost with those 
expected to be gained in connection with all applications involving objec¬ 
tionable interference to existing stations. Because the facts related to the 
753 interference factor applicable to the Hartselle proposal differ, in 
material respects (see supra), from the situation underlying the Court T s 
holding in the Democrat Printing Company case, the doctrine of that case 
does not apply in the instant proceeding. 

13. The record herein does not contain evidence concerning the 
program service now rendered by WMTS and whether such program ser¬ 
vice fulfills unique or peculiar needs of the population which would lose 
service from the proposed Hartselle operation. The Commission spe¬ 
cified no issue calling for such evidence and no request was made there¬ 
for by any party to the proceeding, including WMTS which has not objected 
to the grant of the Hartselle application. Because of the limited amount 
of interference involved, because of the fact that the interference is co¬ 
channel in character (which results in no substitution of program service 
of the proposal for that of WMTS), and for the reasons expressed else¬ 
where herein, it is our view that an issue calling for such evidence is not 
necessary to a proper disposition of this proceeding. 

14. In view of the considerations set forth hereinafter we conclude 
that the needs of the population for the service proposed by Newman out¬ 
weigh the needs of the populations losing the WMTS service. There is 
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no paucity of service to the populations losing the service of WMTS. In 
addition to other service, see supra , there are four stations, either 
essentially located in the interference area or immediately adjacent 
thereto, which respectively, serve 80%, 75%, 30%, and 15% of the area; 
all parts of the interference area receive service from one or more of 
these four stations. It is evident that the needs of the interference area 
will be better served by these stations situated in closer proximity to 
the interference area than by the more distant station located at Murfrees¬ 
boro 25 miles or more away. The population residing in the interfer¬ 
ence area is 10,705 or approximately 6. 57% of the total population 
(162,915) within the WMTS normally protected contour. On the other 
hand, 86,640 persons- eight times the number of those who would lose 
the WMTS service - would gain a new primary service from the New¬ 
man proposal; a population of 3,429 would gain a second primary service; 
and other populations would gain an additional service, increasing the 
number of services available to portions thereof by one; the minimum 
number now being available to any portion is four and the maximum num¬ 
ber is seven. In addition, the Newman proposal would bring to Hartselle, 
a city with a population of 3,429, its first transmission service, a trans- 
cendant consideration here. Clearly, from the foregoing, the need for 
the service proposed by Newman far outweighs the need for the service 
of WMTS which would be lost as a result of objectionable interference from 

Newman's proposed operation. In view of the foregoing, a grant of the 

3/ 

Newman application would be in compliance with Section 3. 24(b)(2)— 7 of 
754 

our Rules and otherwise in the public interest. 


3/ Section 3.24(b) (2) reads as follows: 

"That objectionable interference will not be caused to existing 
stations or that if interference will be caused the need for the 
proposed service outweighs the need for the service which will 
be lost by reason of such interference. That the proposed 
station will not suffer interference to such an extent that its 
service would be reduced to an unsatisfactory degree. (For 
determining objectionable interference, see Engineering Stand¬ 
ards of Allocation and Field Intensity Measurements in Allo¬ 
cation) ." 
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15. It Is contended by Radio Atlanta, that the proposed operation 
of Newman is an inefficient use of the frequency, since it involves in¬ 
terference to an existing station; receives interference within its nor¬ 
mally protected contour; and proposes a power of only 250 watts whereas, 
since the frequency proposed is a clear channel one, a maximum power 
of 50 kw under certain circumstances could be utilized. We note that 
our Rules and Technical Standards provide for the use of a minimum 
power of 250 watts on the frequency proposed, and thus the proposal 
complies with the Rules in this respect. Furthermore, Newman’s pro¬ 
posal would provide service to Hartselle and areas contiguous thereto 

in accordance with our Rules and Technical Standards. With respect to 
the interference involved, see supra , we concluded that this interfer¬ 
ence is outweighed by the public interest factors bearing on the Newman 
proposal. 

16. Radio Atlanta excepts to the refusal of the Commission to 
grant its petitions, filed February 18, 1954 and July 21, 1954, seeking 
enlargement of issues so as to permit a showing that other frequencies 
are available on which a daytime operation could be provided to Hart¬ 
selle. Though we denied these petitions as filed untimely, we observed 
that if the petitions were to be considered on their merits, we would 
have to reject them on the ground that the Commission’s policy against 
such an enlargement of issues was well established. This policy has 
not been challenged as arbitrary and does not contravene the statutory 
mandate under which grants may be made for available frequencies. 

The decision of the U.S. Court of Appeals (Dist. of Col.) in Beaumont 
Broadcasting Corp . v. F. C. C. , 202 F(2d) 306, requires no change of 
this policy. The arguments presented by Radio Atlanta do not persuade 
us to the contrary. There are obvious factual differences between the 
instant case and the Beaumont proceeding. The latter did not involve 

a question of competing applications where an applicant contended that 
another frequency might be used by its competitor. As shown infra, 
unlike the Beaumont case, there is presented herein a question involv¬ 
ing Section 307 (b) of the Act. 
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755 17. Because the applications of Radio Atlanta; Incorporated, 

and Dorsey Eugene Newman involve mutually destructive interference, 
only one of the applications may be granted. Both of the applicants pro¬ 
pose to operate on 860 kilocycles. Each applicant proposes a well 
rounded meritorious program service and a grant of either would 
serve the public interest, convenience and necessity. Newman proposes 
a power of 250 watts, daytime, at Hartselle, Alabama, and Radio At¬ 
lanta, located at Atlanta, Georgia, proposes to increase its power from 
1 kilowatt, daytime only, to 10 kilowatts, daytime only, employing a 
directional antenna. These applicants propose to serve two separate 
communities. Therefore, the applications must be considered in the 
light of Section 307 (b) of the Communications Act of 1934, as amended, 
which requires the Commission to M make such distribution of licenses, 
frequencies, hours of operation and of power among the several States and 
communities as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. ft The City of Atlanta now has 
seven standard broadcast stations, including WERD, and there is pend¬ 
ing a license application for an eighth such station, while there is no 
local transmission facility of any kind located in Hartselle. A grant of 
the application of Radio Atlanta, Incorporated, would provide no addi¬ 
tional transmission facilities to the City of Atlanta but would extend its 
service to areas located at substantial distances from Atlanta which now 
receive primary service from a number of stations (the minimum num¬ 
ber being two and the maximum being nine) while Hartselle would con¬ 
tinue to be without its own radio station. Further, Hartselle now receives 
primary service from only one station, whereas Atlanta has an abundance 
of such service. It is clear, therefore, that fairness and equity require 
the grant of a first broadcast facility to Hartselle to provide a means 
of community self-expression; and a second primary service to that city, 
before providing for an improvement in the transmission services avail¬ 
able to the residents of Atlanta. Accordingly, under the mandate of 
Section 307 (b) of the Communications Act of 1934, the application of 
Dorsey Eugene Newman is to be preferred to that of Radio Atlanta, Inc. 
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18. Issue 10 in this proceeding provides, inter alia , for a com¬ 
parative determination between the proposals as to the background and 
experience of each of the parties, having a bearing on the ability of the 
parties to own and operate the'prbposed^stations, and as to the program¬ 
ming service proposed in each of the applications. Our Findings of Fact 
set forth the relevant evidence introduced with respect to the foregoing 
and our foregoing conclusions embody significant matters pertaining there¬ 
to. With respect to Radio Atlanta and Newman, we have not arrived at 
any definitive conclusion concerning these matters because of the fact 
that Section 307 (b) is of controlling impact. 

19. Upon consideration of the entire record of the proceeding, as 
reflected in our Findings of Fact herein, the conclusion is compelling 

756 that the public interest, convenience, and necessity would be better 
served by the grant of the Newman application than by the grant of the 
Radio Atlanta application. We further conclude that the public interest, 
convenience, and necessity would be served by the grant of the WDMG 
application. 

Accordingly, IT IS ORDERED, this 25th day of January, 1956, that 
the application of Radio Atlanta, Incorporated, (WERD) is hereby DENIED: 

IT IS FURTHER ORDERED, that the application of WDMG, Incorpo¬ 
rated (DMG) is GRANTED; ' ' 

IT IS FURTHER ORDERED, that the application of Dorsey Eugene 
Newman is GRANTED, subject to the following conditions; 

1. Filing, within sixty days of grant, an application for modifica- 

\ 

tion of construction permit specifying a transmitter site and antenna sys¬ 
tem meeting the requirements of the Commissions Rules and Technical 
Standards. 

2. Submission by the permittee of data required by Sections 3.48 
(a) (2) and 2. 524 of the Commissions Rules for acceptance of the pro¬ 
posed transmitter. 

FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris, Secretary 


Released: January 26, 1956 
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902 [Received Feb. 10, 1954, FCC] 

PETITION FOR LEAVE TO AMEND 
AND TO DELETE ISSUE 

Comes now Radio Atlanta, Incorporated (WERD), applicant in the 
above-entitled proceeding, by and through its attorneys, and petitions 
the Commission (1) for leave to amend its above-entitled application 
pursuant to the provisions of Section 1.365 of the Commission^ Rules, 
and (2) for the deletion of the sixth issue in the Commission's Order 
of August 12, 1953, designating for hearing the above-entitled applica¬ 
tions. In support hereof, it is respectfully shown: 

1. The Commission, by Order of August 12, 1953, designated 
for hearing in a consolidated proceeding the above-entitled applications. 
The sixth issue specified in the said Order was as follows: 

,f 6. To determine whether the installation and operation 
of Station WERD as proposed would be in compliance with 
the Commission Rules and Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations with 
particular reference to blanketing within the 250 mv/m con¬ 
tour of Station WERD. ft 

903 2. This issue related to a possible violation by petitioner of the 
Commission's "Blanketing Rule." (Section 4 of FCC Standards of 
Good Engineering Practice Concerning Standard Broadcast Stations). 
This rule formerly required that the population within an applicant's 
proposed 250 mv/m contour not exceed 1% of the population of the 
principal city or metropolitan district to be served. 

3. On December 3, 1953, the Commission, by Report and Order 
(Docket No. 10591) amended Section 4 of its Standards of Good Engi¬ 
neering Practice and Part 3 of its Rules with respect to the blanketing 
requirements of standard broadcast stations. Under the new "Blanket¬ 
ing Rule," the population within an applicant's 1 V/m (1000 mv/m) 
contour must not exceed 1% of the population within its proposed 25 
mv/m contour. 
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4. Petitioner has made an engineering study to determine if its 
proposal complies with the new blanketing requirements. It has this 
date filed with the Commission duly signed and verified triplicate 
copies of an amendment to its application, showing that the WERD 
proposal complies in full with the new "Blanketing Rule, " since the 
population within the 1 V/m (1000 mv/m) contour (327 persons is less 
than 0.1% of the population within the 25 mv/m contour (339,952 per¬ 
sons). 

5. The subject amendment is being submitted before the com¬ 
mencement of the hearing, will not adversely affect the interests of any 
of the parties to the hearing, will not involve additional parties to the 

904 hearing, and will not delay the commencement of the proceeding. 

Accordingly, petitioner believes that the acceptance of the amendment 
will serve the public interest, convenience and necessity. Petitioner 
further believes that good cause is shown for the deletion of the 
above-quoted sixth issue from the Commission’s Order of August 12, 

1953 designating for hearing the above-entitled applications. 

WHEREFORE, THE PREMISES CONSIDERED, it is respectfully 
requested (1) that leave be granted to amend petitioner’s application in 
accordance with the amendment filed this date with the Commission, 
and (2) that the Commission delete Issue Number Six from its Order 
of August 12, 1953 designating for hearing the above-entitled applica¬ 
tions. 

Respectfully submitted, 

RADIO ATLANTA, INC. 

By: /s/ James A. McKenna, Jr. 
/s/ Leonidas P. B. Emerson 
McKenna & Wilkinson * * * 

Its Attorneys 

February 10, 1954 
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907 [Received Feb. 19, 1954, FCC] 

PETITION TO ENLARGE THE ISSUES 
Comes now Radio Atlanta, Inc. (WERD), applicant in the above- 
entitled proceeding, by and through its attorneys, and petitions the 
Commission for enlargement of the issues to specify an additional 
issue, to wit: 

"To determine if any other alternative facilities are available 
to Dorsey Eugene Newman which would provide substantially 
the same coverage to Hartselle, Alabama and surrounding 
area, would not require a substantially greater expenditure 
for construction than does the applicant's present proposal, 
and would not cause objectionable interference to or receive 
objectionable interference from any existing or proposed 
operation." 

In support of this request, it is respectfully shown: 

1. The Commission, by Order of August 12, 1953, designated 
for hearing in a consolidated proceeding the above-entitled applications. 
The first portion of the fourth paragraph in this Order states: 

"IT FURTHER APPEARING That the applicant, Radio Atlanta, 
Inc., is legally, technically, financially and otherwise quali¬ 
fied to operate Station WERD as proposed, but that the opera¬ 
tion of WERD is mutually exclusive with the porposed operation 
at Hartselle, Alabama, ..." 

908 The fifth issue in the Order reads: 

"To determine whether the operation of the proposed stations 
would involve objectionable interference,, each with the other, 
and, if so, the nature and extent thereof, the areas and popu¬ 
lations affected thereby, and the availability of other primary 
service to such areas and populations." 

2. As shown by the attached engineering affidavit, a frequency 
search by petitioner's consulting engineer has revealed that applicant 
Dorsey Eugene Newman could provide adequate coverage to the city 
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of Hartselle, Alabama, and to the surrounding area, with either the 
facilities 1430 kc, 1 kw, daytime; or 1600 kc, 1 kw, daytime. Further, 
the cost of construction on either of these alternative facilities would 
be substantially equal to the cost of erecting the facilities which Mr. 
Newman is now proposing (860 kc, 250 w, daytime). Petitioner is 
prepared to prove in the forthcoming proceeding that Mr. Newman could 
operate on either of these alternative facilities in full accord with the 
Commission’s Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations and with the Commissions Rules and 
Regulations, and will not cause objectionable interference to or re¬ 
ceive objectionable interference from any existing or proposed opera¬ 
tion. 

3. In Beaumont Broadcasting Corp. v. Federal Communications 
Commission , 7 RR 2149, 91 U.S. App. D.C. Ill, 202 F. (2d) 306, 
an applicant for a construction permit, Ozarks Broadcasting Company, 
proposed an operation that would involve objectionable interference to 
a station licensed to Beaumont Broadcasting Corp. and to another 
station. Beaumont and the other intervener offered to prove that it 
would be possible to afford complete protection to all other stations 
909 without suffering any loss of service coverage by Ozarks, and 

attempted to introduce evidence as to specific alternative arrays to 
support this offer. The Commission refused to permit the introduction 
of the alternative arrays, and the Court reversed the Commission on 
this point, stating that the ". . . issue tendered by this proffer was 
not whether Beaumont’s rather than Ozarks’ antenna proposal would 
have been adopted, it was whether the public interest would be served 
by a grant to Ozarks with attendant interference when such interference 
might be eliminated by an antenna design not advanced by Ozarks. ” 

On the remand of that case to the Commission, the latter specifically 
included an issue on whether Ozarks might construct an array which 
would cause no interference to Beaumont (9 RR 51). It is submitted 
that the rationale of the Court’s ruling and the Commission’s action 
thereafter in the Beaumont case is equally applicable here. 
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4. Petitioner respectfully requests a waiver of Section 3.189 
of the Commission's Rules and acceptance of this petition, even though 
not filed within fifteen days after publication of the Commission’s Order 
designating the above-entitled applications for hearing. The delay was 
caused by petitioner's belief that an amicable solution could be worked 
out by the parties. Discussions of alternative frequencies were had 
by petitioner with Mr. Dorsey Eugene Newman, looking toward the 
latter's amending to an alternative frequency. Unfortunately, no agree¬ 
ment was ever reached. 

ACCORDINGLY, it is requested that an issue be added to those 
specified in the Commission's Order of August 12, 1953, substantially 
910 as follows: 

"To determine if any other alternative facilities are available 
to Dorsey Eugene Newman which would provide substantially 
the same coverage to Hartselle, Alabama and surrounding 
area, would not require a substantially greater expenditure 
for construction than does the applicant's present proposal, 
and would not cause objectionable interference to or receive 
objectionable interference from any existing or proposed 
operation." 

Respectfully submitted, 

RADIO ATLANTA, INC. (WERD) 
By: /s/ James A. McKenna, Jr. 
/s/ Leonidas P. B. Emerson 
McKenna & Wilkinson * * * 

Its Attorneys 


February 18, 1954 
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911 W. J. HOLEY 

Consulting Radio Engineer 
1146 Briarcliff Place, N.E. 
Atlanta, Ga. 


Jan. 29, 1954 

ENGINEERING AFFIDAVIT 
FREQUENCY SEARCH FOR HARTSELLE, ALABAMA 

A thorough analysis of the frequency spectrum from 540 Kc. to 
1600 Kc. has been made to determine if a channel is available which 
would permit a grant of the application of Dorsey E. Newman, Hartselle, 
Ala., and WERD, Radio Atlanta, Inc., Atlanta, Ga. 

1. There are other facilities available for use at Hartselle, Ala. 

2. The facilities available are; 

(a) 1430 Kc. - 1 Kw. - Day 

(b) 1600 Kc. - 1 Kw. - Day 

3. Each of these facilities will provide adequate coverage of 
Hartselle and surrounding area. 

4. The cost involved in erecting the 860 Kc., 250 watt, facilities 
already proposed by the Hartselle, Ala applicant would be roughly 
equivalent to the cost of erecting the facilities on any of the channels 
proposed above, because any increase in transmitter costs would be 
approximated by reduction in tower and ground system costs. 


912 AFFIDAVIT 

STATE OF GEORGIA ) eo 
COUNTY OF FULTON j 

W. J. Holey, being duly sworn upon Ms oath, deposes and says: 
That he is a Consulting Radio Engineer of Atlanta, Ga., and 
That the facts contained in tMs report and all exhibits attached 
thereto are true of his own knowledge except as to such statements 
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as are therein stated on information and belief and as to such statements 
he believes them to be true. 

/s/ W. J. Holey 

Sworn to and subscribed before me 
this 1st day of February, 1954. 

/s/ Howell E. Moore 

Notary Public, Fulton County, Ga. 

My Commission Expires; 

July 17, 1955 

913 [Certificate of Service] 

916 [Received Mar. 15, 1954, FCC] 

OPPOSITION TO PETITION TO ENLARGE ISSUES 

Comes now Dorsey Eugene Newman and files his Oppositiai to the 
Petition of Radio Atlanta, Incorporated (WERD) for enlargement of issues. 
In support of said opposition, it is respectfully shown: 

1. Respondent filed his application prior to the time the other 
two in this hearing filed. The other two applications have been on file 
for more than a year; thus, if any agreement could have been reached, 
it might have been made prior to the time of designation of hearing, 
which was on August 12, 1953. Therefore, the Petition should be denied 
because it was filed more than fifteen days after publication of the Com¬ 
missions Order and no good reason has been shown for a waiver of the 
rules. 

2. The Petition should also be denied because it would require 
an applicant to have an application on file for two frequencies, which is 
contrary to the Commission’s rules. See in re Belleville News Demo¬ 
crat, 4RR711 . The Beaumont case referred to by Petitioner involves 
only one frequency and is, therefore, clearly distinguishable. 

3. Attached hereto and incorporated by reference is an affidavit 
of William E. Benns, Jr., Radio Consulting Engineer, who points out 
that there would be less coverage on the alternative frequencies, 
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1430 and 1600 kc, one kw power than with 860 kc, 250 watts power. 

917 Mr. Benns also points out the superiority of 860 kc as against 

the alternative frequencies suggested by Petitioner. 

4. Benns’ affidavit refutes the contention that the cost of the 
alternative facilities would be substantially equal to those proposed by 
Respondent and that the costs of operation on 860 kc would be less than 
on the alternative frequencies suggested by Petitioner. 

5. The Commission has recently ordered that the hearing on the 
above entitled applications begin April 15, 1954. 

WHEREFORE, the Respondent prays that the Petition be denied. 

Respectfully submitted, 

DORSEY EUGENE NEWMAN 

/s/ A. L. Stein, Attorney 
for Mr. Newman 

Warner Building 

91g March 12 > 1954 [Certificate of Service] 

919 WILLIAM E. BENNS, JR. 

ENGINEERING STATEMENT 

March 11, 1954 

This Engineering Affidavit is the result of an engineering study 
conducted at the request of Dorsey Eugene Newman, Applicant for 
860 Kilocycles, 250 watts, Hartselle, Alabama. From this engineering 
study it was concluded that: 

1. There are no other facilities available for use at Hartselle, 
Alabama, that would be in the public interest of Hartselle 
to specify. 

2. The frequencies, 1430 Kilocycles and 1600 Kilocycles 
contained in the affidavit of W. J. Holey, dated January 29, 
1954, even when used with one Kilowatt, are not equal in 
coverage to 250 watts on 860 Kilocycles, 

860 Kilocycles, 250 Watts; 20 mi3.es to . 5 mv/m contour; 
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1430 Kilocycles, 1000 Watts, 16.3 miles to . 5 mv/m contour; 
1600 Kilocycles, 1000 Watts, 15.7 miles to . 5 mv/m contour. 

3. Mr. Holey*s statement as to 1430 Kilocycles and 1600 
Kilocycles having adequate coverage has no meaning 
without comparison. Neither 1430 Kilocycles nor 1600 
Kilocycles with one Kilowatt can compare with the 
coverage of 250 Watts on 860 Kilocycles. See Paragraph 
2 above. In addition to the superior coverage on 860 
Kilocycles, the position on the dial is all important to 
Hartselle. There are many sets in the Hartselle area that 
do not tune to the higher frequencies such as 1600 Kilocycles. 

920 4. In Dorsey Eugene Newman’s case, the cost of constructing 

a kilowatt plant would exceed that of a 250 Watt plant. 

The equipment and tower for use on 860 Kilocycles have 
already been arranged for. See Exhibit "B" of original 
application. 

In addition to the above, the operating cost of a Kilowatt 
plant would be three times that of the 250 Watt plant 
proposed for Hartselle, due to maintenance and power 
costs. Furthermore, in a small market such as 
Hartselle, the cost of operation should be kept at a 
minimum. 


/s/ William E. Benns, Jr. 

CITY OF WASHINGTON 
DISTRICT OF COLUMBIA ) ss: 

William E. Benns, Jr., being duly sworn upon his oath, deposes 
and says: 

That he is a Consulting Radio Engineer, with offices in Washington, 

D.C., 

That his qualifications are a matter of record with the Federal 
Communications Commission; 

That the facts contained in this report are true of his own knowledge 

and belief. /s/ William E. Benns, Jr. 

[Notarial Seal] _ 
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923 [Received Mar. 18, 1954, FCC] 

REPLY TO "OPPOSITION TO PETITION TO ENLARGE 
_ ISSUES" _ 

Comes now Radio Atlanta, Incorporated (WERD), applicant in the 
above-entitled proceeding, by and through its attorneys, and hereby 
replies to the "Opposition to Petition to Enlarge Issues," filed by 
Dorsey Eugene Newman on March 12, 1954. 

1. The opposition of Mr. Newman in effect concedes that other 
frequencies are available, which is precisely what Radio Atlanta, 
Incorporated has been alleging. 

2. Respondent attempts to refute petitioner’s contention that 
the cost of either of the alternative facilities which petitioner is ad¬ 
vancing would be substantially equal to those which are now proposed 
by respondent. Petitioner reasserts its earlier allegations in this 
regard, and if the issues in the above-entitled proceeding are enlarged, 
is prepared to prove its contentions on the record. 

Respectfully submitted, 

RADIO ATLANTA, INC. (WERD) 
By: /s/ James A. McKenna, Jr. 
/s/ Leonidas P. B. Emerson 

Its Attorneys 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D.C. 

March 17, 1954 
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930 [Received April 14, 1954, FCC] 

PETITION FOR PERMISSION TO FILE LATE 
_ PLEADING _ 

Radio Atlanta, Incorporated hereby respectfully requests per¬ 
mission to file at this time the attached "Petition to Enlarge the Issues" 
in the above-entitled matter. In support of this request petitioner states 
as follows: 

1. This matter was designated for consolidated hearing on August 
12, 1953, although no date for the hearing was set at that time. On 
March 11, 1954, the Commission set April 15, 1954, as the date for 
the commencement of the subject hearing. 

2. A change in the Commission's Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations, occurring since the 
original designation order, makes the requested action both necessary 
and appropriate. This change was the adoption of the new Soil Con¬ 
ductivity Map, which became effective on April 5, 1954 (Docket No. 
110604). Counsel for petitioner was apprised at a prehearing con¬ 
ference on the afternoon of April 1, 1954 that the new Soil Conductivity 
Map would be used for the purpose of ascertaining groundwave inter¬ 
ference. Before that conference neither petitioner nor its counsel had 
received any clear indication that the new Soil Conductivity Map would 
be used in this proceeding. 

931 In view of the foregoing, it is respectfully requested that the 
attached "Petition to Enlarge the Issues" be received. 

Respectfully submitted, 

RADIO ATLANTA, INC. 

By: /s/James A. McKenna, Jr. 

/s/ Leonidas P. B. Emerson 

McKenna & Wilkinson * * * 
April 13, 1954 Its Attorneys 
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933 [Received Apr. 13, 1954, FCC] 

PETITION TO ENLARGE THE ISSUES 

Comes now Radio Atlanta, Incorporated (hereinafter called 
’’WERD”), applicant in the above-entitled proceeding, by and through 
its attorneys, and petitions the Commission for enlargement of the 
issues to specify an additional issue. The need for this additional 
issue results from a recent change in the Commission’s Standards of 
Good Engineering Practice Concerning Standard Broadcast Stations, 
the adoption of the new Soil Conductivity Map which became effective 
on April 5, 1954. (Docket No. 10604). In support of this request 
it is respectfully shown: 

1. On August 12, 1953, the Commissicn designated the above- 
entitled applications for consolidated hearing on several issues, in¬ 
cluding, among others, mutual interference between the proposed opera¬ 
tions. No date was set for the hearing. On March 11, 1954, the 
Commission scheduled hearing to commence on April 15, 1954. On 
February 24, 1954, the new Soil Conductivity Map was promulgated, 
which became effective on April 5, 1954. 

2. As shown in the attached engineering affidavit, using the 
Commission’s new Soil Conductivity Map, both Stations WMTS, 

934 Murfreesboro, Tennessee, and WILD, Birmingham, Alabama, 
will cause substantial interference to the proposed operation of Mr. 
Dorsey Eugene Newman at Hartselle, Alabama. The 0. 5 mv/m contour 
of Mr. Newman’s proposal will include 1, 775 square miles and 107,067 
persons. Yet this proposal will receive objectionable interference 

(1) to the extent of 313 square miles and 14,336 persons from the present 
operation of Station WMTS: and (2) to the extent of 118 square miles and 
12,426 persons from the present operation of Station WILD. Since 
these interference areas caused by WMTS and WILD do not overlap, 
the total objectionable interference area caused by both of these stations 
to Mr. Newman’s proposal comprises 431 square miles with a population 
of 26, 762 persons. The interference-free population of the Hartselle 
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proposal will be 107,067 minus 26, 762, or 80,305 persons. The 26,762 
persons within the interference area constitute 33.2% of the population 
(80,305 persons) within the interference-free area. Thus, Mr. Newman f s 
proposal involves a very serious violation of the Commission's "Ten 
Percent Rule", 1 RR, Sec. 81:9. 

ACCORDINGLY, it is requested that an issue be added to those 
specified in the Commission's Order of August 12, 1953, substantially 
as follows: 

To determine whether the installation and operation of Dorsey 
Eugene Newman, as proposed, would be in complaince with 
the Commission's Rules and Standards of Good Engineering 
935 Practice Concerning Standard Broadcast Stations, with 

particular reference to providing the recommended mini¬ 
mum of interference-free service to the area within the 
proposed station's normally protected (0.5 mv/m) contour. 

Respectfully submitted, 

RADIO ATLANTA, INC. 

By: /s/ James A. McKenna, Jr. 
/s/ Leonidas P. B. Emerson 
McKenna & Wilkinson * * * 

Its Attorneys 

April 13, 1954 

ENGINEERING AFFIDAVIT 

Interference Received by the Proposed Station at Hartselle, Ala., 
860 Kc.-250 Watts - Day, from WMTS, Murfreesboro, Tenn., 860 Kc. - 
250 Watts - Day, and WILD, Birmingham, Ala., 850 Kc. - 1/10 Kw. - 
U. - DAN. 

These calculations of area and population are based on the new soil 
conductivity map of the U.S., Fig. R3, of the SOGEP, the U.S. Census 
of 1950, Vol. I, and R. M. S. fields for the respective stations as follows; 
Hartselle, Ala., 95 MV/M., WMTS, 95 MV/M., WILD, 628 MV/M. 
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Cities and towns of 2500, or over, have been excluded from the popula¬ 
tion count when such cities and towns are located between the 2.0 MV/M. 
and 0. 5 MV/M. contours. 

The total population within the 0. 5 MV/M. contour of the proposed 
station at Hartselle, Ala., without regard to interference from WMTS 
or WILD, is 107, 067 persons, an area of 1775 square miles. 

The proposed operation at Hartselle, Ala. will receive inter¬ 
ference from WMTS to the extent of 313 square miles and 14,336 persons, 
or 21.4% of the interference-free area and 15.6% of the population. 

The proposed operation at Hartselle, Ala. will receive inter¬ 
ference from WILD to the extent of 118 square miles and 12,426 persons, 
or 7.1% of the interference-free area and 13.2% of the population. 

The proposed operation at Hartselle, Ala. will receive combined 
interference from WMTS and WILD to the extent of 431 square miles 
and 26, 762 persons, or 32% of the interference-free area and 33.2% 
of the population. 

/s/ W. J. Holey 

Sworn to and subscribed before me 
this 9th day of April 1954 
/&/ Howell E. Moore 
Notary Public, Fulton County, Ga. 

My Commission Expires: 

July 17, 1955 
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941 [Received April 14, 1954, FCC] 

SUPPLEMENTAL DATA IN SUPPORT OF PETITION 

_ TO ENLARGE THE ISSUES _ 

1. On February 18, 1954, Radio Atlanta, Incorporated (herein¬ 
after called "WERD"), applicant in the above-entitled proceeding, by 
and through its attorneys, petitioned the Commission for enlargement 
of the issues to specify the following additional issue: 

"To determine if any other alternative facilities 
are available to Dorsey Eugene Newman which would 
provide substantially the same coverage to Hartselle, 

Alabama and surrounding area, would not require a 
substantially greater expenditure for construction than 
does the applicants present proposal, and would not 
cause objectionable interference to or receive objectionable 
interference from any existing or proposed operation." 

2. Since the filing of the aforesaid petition, WERD's consulting 
engineer has made a study of objectionable interference to the proposal 
of Dorsey E. Newman, Hartselle, Alabama, from the operations of 
Stations WMTS, Murfreesboro, Tennessee, and WILD, Birmingham, 
Alabama. As shown by the attached engineering affidavit, using the 
Commission's new Soil Conductivity Map, which became effective on 

942 April 5, 1954 (Docket No. 10604), both Stations WMTS, Mur¬ 
freesboro, Tennessee, and WILD, Birmingham, Alabama, will cause 
substantial interference to the proposed operation of Mr. Dorsey 
Eugene Newman at Hartselle, Alabama. The 0.5 mv/m contour of 
Mr. Newman's proposal will include 1,775 square miles and 107,067 
persons. Yet this proposal will receive objectionable interference 
(1) to the extent of 313 square miles and 14, 336 persons from the 
present operation of Station WMTS; and (2) to the extent of 118 square 
miles and 12,426 persons from the present operation of Station WILD. 
Since these interference areas caused by WMTS and WILD do not over¬ 
lap, the total objectionable interference area caused by both of these 
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stations to Mr. Newman* s proposal comprises 431 square miles with 
a population of 26,762 persons. The interference-free population of 
the Hartselle proposal will be 107,067 minus 26, 762, or 80,305 per¬ 
sons. The 26, 762 persons within the interf erence area constitute 
33.2% of the population (80,305 persons) within the interference-free 
area. Thus, Mr. Newman’s proposal involves a very serious violation 
of the Commission’s ’’Ten Percent Rule” 1 RR, Sec. 81:9. 

3. The fact that Mr. Newman’s proposal will result in a very 
serious violation of the Commission’s "Ten Percent Rule” is a very 
compelling reason for permitting Radio Atlanta, Incorporated to show 
at the forthcoming hearing that alternative facilities are available to 
Mr. Newman which would provide substantially the same coverage to 
943 Hartselle, Alabama, and the surrounding area as his subject 

proposal, would not require a substantially greater expenditure for con 
struction than does the applicant’s present proposal, and would not 
cause objectionable interference to or receive objectionable inter¬ 
ference from any existing or proposed operation. 

Respectfully submitted, 

RADIO ATLANTA, INCORPORATED 
By: /s/ James A. McKenna, Jr. 

/s/ Leonidas P. B. Emerson 
McKenna & Wilkinson * * * 

Its Attorneys 


April 13, 1954 


944 ENGINEERING AFFIDAVIT 

Interference Received by the Proposed Station at Hartselle, Ala., 
860 Kc.-250 Watts - Day, from WMTS, Murfreesboro, Tenn., 860 
Kc. - 250 Watts - Day, and WILD, Birmingham, Ala., 850 Kc. - 
1/10 Kw. - U. - DAN. 

These calculations of area and population are based on the new 
soil conductivity map of the U.S., Fig. R3 of the SOGEP, the U.S. 





Census of 1950, Vol. I, and R. M. S. fields for the respective stations 
as follows; Hartselle, Ala., 95 MV/M., WMTS, 95MV/M., WILD, 

628 MV/M. Cities and towns of 2500, or over, have been excluded 
from the population count when such cities and towns are located 
between the 2.0 MV/M. and 0.5 MV/M. contours. 

The total population within the 0.5 MV/M. contour of the proposed 
station at Hartselle, Ala., without regard to interference from WMTS 
or WILD, is 107,067 persons, and area of 1775 square miles. 

The proposed operation at Hartselle, Ala. will receive inter¬ 
ference from WMTS to the extent of 313 square miles and 14, 336 persons, 
or 21.4% of the interference-free area and 15.6% of the population. 

The proposed operation at Hartselle, Ala. will receive interference 
from WILD to the extent of 118 square miles and 12,426 persons, or 7.1% 
of the interference-free area and 13.2% of the population. 

The proposed operation at Hartselle, Ala. will receive combined 
interference from WMTS and WILD to the extent of 431 square miles 
and 26, 762 persons, or 32% of the interference-free area and 33.2% 
of the population. 

/s/ W. J. Holey 
Consulting Radio Engineer 

Sworn to and subscribed before me 
this 9th day of April 1954. 

/s/ Howell E. Moore 

Notary Public, Fulton County, Ga. 

My Commission Expires: 

July 17, 1955 
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951 [Received Apr. 21, 1954] 

PETITION TO ENLARGE THE ISSUES 
Radio Atlanta, Incorporated (hereinafter called "WERD"), appli¬ 
cant in the above-entitled proceeding, hereby petitions for enlargement 
of the issues to insert an additional issue with respect to interference 
which the proposal of Dorsey Eugene Newman will cause to Station 
WILD, Birmingham, Alabama. 

On November 5, 1952, the Commission granted the application 
(File No. BMP-5999) of Pilot Broadcasting Corporation (WILD) for 
operation on the frequency 850 kc with power of 10 kw until local 
sunset and 1 kw (DA) at night subject to the following condition: 
"Authority granted herein is subject to the condition that 
licensee shall accept such interference as would be received 
from the operation presently proposed in the application of 
Dorsey Eugene Newman, Hartselle, Alabama. (File No. 
BP-8334)." 

As shown in the attached Engineering Affidavit, calculated on the 
basis of the Commission’s new Soil Conductivity Map, the Newman pro¬ 
posal will cause interference within the 0.5 mv/m primary service 
952 contour of WILD to the extent of 259 square miles and 8,479 
persons. 

Although the Chief, Broadcast Bureau, in his petition of March 31, 
1954, has requested that an issue be inserted to determine whether 
objectionable interference would be caused by WERD, as proposed (as 
well as by the proposal of Dorsey Eugene Newman) to WMTS, the Bureau 
has not mentioned the objectionable interference to WILD by Newman’s 
proposal. The situations are identical. In each instance an applicant 
was granted a construction permit and license subject to the condition 
that it accept whatever interference it might receive from the grant 
of a pending proposal - interference from WERD in the case of WMTS 
and from Newman in the case of WILD. 

ACCORDINGLY, Radio Atlanta, Incorporated, requests that the 
Commission also add the following issue: 


132 


953 


fT To determine whether the operation proposed by Dorsey 
Eugene Newman at Hartselle, Alabama, involves objectionable 
interference to Station WILD, Birmingham, Alabama; and, if 
so, the nature and extent thereof, the areas and populations 
affected thereby, and the availability of other primary service 
to such areas and populations. ” 

WERD further requests that the Commission make Pilot Broadcasting 
Corporation, licensee of WILD, Birmingham, Alabama, a party to 
this proceeding. 

Respectfully submitted, 

RADIO ATLANTA, INCORPORATED (WERD) 
By: /s/ Leonidas P. B. Emerson 
! McKenna & Wilkinson * * * 

Its Attorneys 

April 20, 1954 


ENGINEERING AFFIDAVIT 

Mutual Interference Between WILD, Birmingham, Ala., 850 
Kc. - 1/10 Kw. - U. - DAN., and the Proposed Statiai at Hartselle, 

Ala., 860 Kc. - 250 Watts - Day. 

Calculations on the basis of the new soil conductivity map of the 
U.S., Fig. R3 of the SOGEP, indicate that interference would be pro¬ 
duced within the 0.5 MV/M. contour of WILD, to the extent of 259 
square miles and 8,479 persons, from the operation as proposed at 
Hartselle, Ala. 

Calculations on the basis of the new soil conductivity map of the 
U. S., Fig. R3 of the SOGEP, indicate that interference would be pro¬ 
duced within the 0.5 MV/M. contour of the proposed station at Hartselle, 
Ala., from WILD, to the extent of 118 square miles and 12,426 persons. 

Calculations on the basis of the old soil conductivity map of the 
U.S., Fig. 3 of the SOGEP, indicate that interference would be produced 
within the 0.5 MV/M. contour of WILD, to the extent of 72 square miles 
and 3,633 persons, from the operation as proposed at Hartselle, Ala. 



133 


Calculations on the basis of the old soil conductivity map of the 
U. S., Fig. 3 of the SOGEP, indicate that interference would be produced 
within the 0.5 MV/M. contour of the proposed station at Hartselle, 

Ala., from WILD, to the extent of 41 square miles and 3,109 persons. 

/s/ W. J. Holey 
W. J. Holey, 

Consulting Radio Engineer 

Sworn to and subscribed before me 
this 7th day of April, 1954 
/s/ Howell E. Moore 
Notary Public, Fulton County, Ga. 

My Commission Expires: 

July 17, 1955 

954 [Certificate of Service] 


961 [Received June 29, 1954, FCC] 

PETITION FOR RECONSIDERATION 
The Commission, by Order of June 17, 1954, released June 21, 
1954, denied a petition of Radio Atlanta, Inc., filed February 18, 

1954, to enlarge the issues in the above-entitled proceeding by the 
addition cf an issue to determine whether alternative facilities are 
available to applicant Dorsey Eugene Newman. The sole basis for 
the denial was that the petition was not timely filed, and that good cause 
was not shown for late filing, as required by Section 1.389 of the Com¬ 
mission^ Rules. Radio Atlanta, Inc., pursuant to Rule 1.390, requests 
reconsideration of the Commission’s Order of June 17, 1954, and grant 
of its petition of February 18, 1954. Petitioner submits that for the 
following reasons, good cause exists for a waiver of the "15 day" pro¬ 
vision of Section 3.189: 

1. Delay in the filing of the petition was occasioned by time 
consuming discussions between the applicants, looking toward an 
amendment of the application of Dorsey Eugene Newman to an alter¬ 
native frequency. These discussions unfortunately did not result in 
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any agreement so to amend. 

• • 

962 2. No reason for earlier filing of the petition for enlargement of 
the issues was apparent, since the order of designation, dated August 12, 
1953, did not specify a date for the commencement of the hearing. In 
fact, no hearing date was specified until March 11, 1953, twenty-one 
days after the subject petition was filed. 

3. If the subject petition is granted, petitioner will be permitted 
to show that, by Dorsey Eugene Newman availing himself of a different 
frequency both Newman*s and petitioners applications can be granted, 
resulting in greater broadcast service to a larger number of persons, 

a result which will be in the public interest, convenience and necessity. 

4. The Commission on April 5, 1954 made effective its new Soil 
Conductivity Map (Docket No. 10604). As shown by an engineering 
affidavit which accompanied Radio Atlanta, Inc. T s "Supplemental Data 
in Support of Petition to Enlarge the Issues, M filed April 13, 1954, 
computations based upon the new Soil Map show that Mr. Newman* s 
present proposal involves a very serious violation of the Commission’s 
"Ten Percent Rule," 1 RR, Sec. 81:9. This is an especially compelling 
reason to permit petitioner to show that alternative facilities are 
available to Mr. Newman, which facilities would provide substantially 

the same coverage to Hartselle, Alabama, that Mr. Newman now proposes 
and yet would not result in any violation of the Commission’s Rules 
and Standards and would not result in an inefficient utilization of avail- 

963 able spectrum space. 

Respectfully submitted, 

, RADIO ATLANTA, INC. (WERD) 

By: /s/ Leonidas P. B. Emerson 
McKenna & Wilkinson 
i Its Attorneys 

June 29, 1954 
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975 [Received Jul. 22, 1954, FCC] 

REOFFERED PETITION TO ENLARGE THE ISSUES 

Comes now Radio Atlanta, Incorporated (hereinafter called 
"WERD"), an applicant in the above-entitled proceeding, and hereby 
reoffers its "Petition to Enlarge the Issues," filed February 18, 1954, 
which petition was denied by Commission Order of June 17, 1954, 
released June 21, 1954, and in support thereof asserts the following: 

1. The WERD petition of February 18, 1954, requested an en¬ 
largement of the issues in the above-entitled proceeding by the addition 
of an issue to determine whether alternative facilities are available 

to applicant Dorsey Eugene Newman (hereinafter called "Newman"). 

2. The Commission, by Order of June 17, 1954, released 
June 21, 1954, denied the aforesaid petition on the sole ground that it 
was not timely filed, and that good cause was not shown for late filing, 
as required by Section 1.389 of the Commissions Rules. 

3. On June 29, 1954, WERD filed a petition for reconsideration 
of the Commission’s action of June 17, 1954, denying its petition, 

976 showing therein a number of reasons why the petition of February 
18, 1954, could not have been filed within fifteen days after the original 
August 12, 1953, order of designation, and asserting adequate grounds 
for late filing, consonant with Section 1.389 of the Rules. 

4. On June 30, 1954, released July 2, 1954, the Commission 
issued a Memorandum Opinion and Order completely revamping and 
restating the issues under which the subject proceeding will be heard. 
Four entirely new issues (Issues 6, 7, 8 and 9) were inserted, and 
another party respondent (Murfreesboro Broadcasting Company) was 
added. This Memorandum Opinion and Order was published in the 
Federal Register on July 14, 1954 (19 RR 4333). 

5. Petitioner submits that the June 30, 1954 Memorandum Opinion 
and Order casts an entirely new complexion upon the instant proceeding. 
Issue No. 6 will require a determination of the nature and extent of 
interference which Newman’s proposal will cause to an existing station, 
WMTS, Murfreesboro, Tennessee. The engineering affidavit attached 
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to the Chief, Broadcast Bureau's petition of March 31, 1954, asserts 
that mutual interference will exist between Newman's proposal and 
WMTS. Issue No. 8 relates specifically to the possibility of Newman’s 
proposal violating the "ten percent rule" provisions in the Commission's 
Standards. The engineering affidavit attached to the WERD petition 
of April 13, 1954, shows that a very substantial violation of the "ten 
percent rule" will result from Newman’s present proposal. WERD 
submits that it should be permitted to show in the forthcoming hearing 
what alternative facilities are available to Newman which would avoid 
977 interference to an existing station and violations of the Com¬ 

mission's Standards. 

6. The Commission in a Memorandum Opinion and Order, dated 
July 1, 1954, released July 7, ,1954, In re Latrobe Broadcasters, Docket 
No. 10428, FCC 54-839, Mimeo. 7306, clearly enunciated the policy 
that new hearing issues requested because of the adoption of the new 
soil conductivity map will be granted, even if a new hearing would be 
necessitated thereby. Further, there was a specific determination 
in that Memorandum Opinion and Order that good cause was shown for 
granting such petition, even though not timely filed under the provisions 
of Section 1.389 of the Commission's Rules. WERD submits that, con¬ 
sistent with its recent Latrobe Broadcasters decision and the July 14, 

1954 publication of new issues, the Commission must permit the re- 
offering of the WERD petition of February 18, 1954, and should grant 
the relief requested therein. 

Accordingly, in view of the Commission's Memorandum Opinion 
and Order of June 30, 1954, Radio Atlanta, Incorporated hereby re¬ 
offers its "Petition to Enlarge the Issues," dated February 18, 1954, 
which petition is hereby incorporated by reference. 

Respectfully submitted, 

RADIO ATLANTA, INCORPORATED (WERD) 
By: /s/ Leonidas P. B. Emerson 
McKenna & Wilkinson * * * 

July 21, 1954 Its attorneys 

[Certificate of Service 1 _ 
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[Filed Feb. 24, 1956] 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Radio Atlanta, Incorporated, ) 

Appellant j 

v. ) Case No. 13,191 

Federal Communications j 
Commission, j 

Appellee 

NOTICE OF APPEAL AND STATEMENT 
OF REASONS THEREFOR _ 

I. Notice of Appeal 

1. Appellant, Radio Atlanta, Incorporated, a corporation doing 
business in the State of Georgia, hereby gives notice of appeal from 

a decision of the Federal Communications Commission, adopted 
January 25 and released January 26, 1956, wherein the Commission 
denied appellants application for improvement of its existing standard 
broadcast facilities on 860 kc at Atlanta, Georgia, and granted the con¬ 
flicting application of Dorsey Eugene Newman for new facilities on 
860 kc at Hartselle, Alabama. 

II. Jurisdictional Statement 

2. This appeal is taken pursuant to Section 402(b)(1) and Section 
402(b)(6) of the Communications Act of 1934, as amended (47 U. S.C. 

Secs. 402(b)(1) and 402(b)(6)), and Rule 37 of the Rules of this Court. 

3. Appellant is an applicant for a construction permit whose ap¬ 
plication has been denied by the Commission (within the meaning of said 
Section 402(b)(1)), and whose interests are adversely affected by the 
mutually exclusive grant to Dorsey Eugene Newman (within the meaning 
of said Section 402(b)(6)). 

HI. Statement of the Nature of the 
Commission Proceedings 

4. On August 12, 1953 the Commission designated for consolidated 
hearing the following three conflicting applications for construction permits 
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for Class n (laytime facilities on 860 kc: (a) an application by Dorsey 

U 

Eugene Newman for a new station at HartseUe, Alabama, 250 watts 
power; (b) an applicatioi by appellant to increase the power of Station 
WERD, Atlanta, Georgia, from 1000 watts to 10, 000 watts, utilizing 
a directional antenna; and (c) an application by WDMG, Incorporated, 
to increase the power of Station WDMG, Douglas, Georgia, from 1000 
watts to 5000 watts, The first two proposals involve mutually prohi¬ 
bitive interference. The last-mentioned proposal causes minor in¬ 
terference to Radio Atlanta, Inc. (Station WERD), as presently 
operating and as proposed. Appellant has not and is not objecting to 
a grant of WDMG f s application. 

5. In its hearing order, as subsequently modified, the Com¬ 
mission specified the following issues relevant to the instant appeal: 

* * * 

(2) To determine the areas and populations which may be 
expected to gain or lose primary service from the operation of 
the proposed stations, and the availability of other primary ser¬ 
vice to such areas and populations. 

(3) To determine the type and character of program ser¬ 
vice proposed to be rendered and whether it would meet the 
requirements of the populations and areas proposed to be 

served. 

* * * 

(5) To determine whether the operation of the proposed 
stations would involve objectionable interference, each with 
the other, and if so, the nature and extent thereof, the areas 
and populations affected thereby, and the availability of other 
primary service to such areas and populations. 

(6) To determine whether the operation proposed by 
Dorsey Eugene Newman at Hartselle, Alabama would involve 
objectionable interference with Station WMTS, Murfreesboro, 
Tennessee; and if so, the nature and extent thereof, the areas 
and populations affected thereby, and the availability of other 
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primary service to such areas and populations. 

* * * 

(8) To determine whether the installation and operation 
of Dorsey Eugene Newman as proposed would be in compliance 
with the Commission’s Rules and Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations, with particular 
reference to providing the recommended minimum of interference- 
free service to the area within the proposed station’s normally 
protected (0.5 mv/m) contour. [Rule 3.28(c)] 

(9) To determine, in the light of Section 307(b) of the 
Communications Act of 1934, as amended, which of the above- 
entitled applications would provide the more fair, efficient 
and equitable distribution of Radio Service. 

(10) To determine, on a comparative basis, which of the 
operations proposed in the above-entitled applications would better 
serve the public interest, convenience and necessity in the light 

of the evidence adduced under the foregoing issues and the record 
made with respect to the significant differences between the 
applicants as to: 

(a) The background and experience of each of the 
above-named parties having a bearing on its ability to own 
and operate the proposed stations. 

(b) The proposals of each of the above-named appli¬ 
cants with respect to the management and operations of the 
proposed stations. 

(c) The programming service proposed in each of 
the above-named applications. 

Murfreesboro Broadcasting Company (WMTS), Murfreesboro, Tennessee, 
because of interference which it would receive from a grant of Newman’s 
application, was made a party to the proceeding for that purpose only. 

6. Requests by appellant to add a specific issue permitting it to 
show that other named frequencies could be utilized by Newman in 
Hartselle, Alabama, thus permitting a grant of appellant’s application. 
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were denied by the Commission. A petition by Newman to waive Rule 
3.28(c) was granted by the Commission on March 31, 1955, notwithstanding 
appellant's contention that the Rule should not be waived in view of the 
fact that another frequency was available for use in Hartselle which 
would involve no violations of the Commission's Rules and Standards 
of Good Engineering Practice. 

7. In an Initial Decision released April 6, 1955, contrary to 
the recommendations of the Broadcast Bureau, the Examiner proposed 
to grant the WDMG and Newman applications, and to deny appellant's 
application. Appellant excepted to that portion of the decision proposing 
to grant Newman and to deny Radio Atlanta, Inc. After oral argument, 
in a rewritten decision, released January 26, 1956, the Commission 
finalized the proposed grants to WDMG and Newman, and denied ap¬ 
pellant’s application for improvement of its existing facilities. Ap¬ 
pellant appeals from that portion of the decision granting Newman and 
denying Radio Atlanta, Inc. (WERD), 

TV. Allegations of Error 

8. The Commission misconstrued and misapplied Section 307(b) 

of the Communications Act of 1934, as amended (47 U. .S.C. Sec. 307(b)). 

9. The Commission misconstrued and misapplied this Court's 
decision in Beaumont Broadcasting Corp . v. Federal Communications 
Commission, 91U.S. App. D.C. 111 (1952). 

10. The Commission misconstrued and misapplied this Court's 
decision in Democrat Printing Co. v. Federal Communications Com¬ 
mission , 91U.S. App. D.C. 72 (1952). 

11. The Commission erred in not denying the Newman applica¬ 
tion, after hearing, for substantial deviations from its Standards of 
Good Engineering Practice and its Rules and Regulations, and for non- 
compliance with Sections 303(g) and 307(b) of the Act. 

12. Notwithstanding the Commission's prior action granting the 
Murfreesboro application (WMTS) subject to any interference it might 
receive from a grant of appellant's co-pending application, and not¬ 
withstanding its prior ruling that such interference would not be a factor 



141 


to be considered in connection with a grant of appellants application — 
actions upon which appellant properly relied, the Commission seemingly 
and erroneously allowed such matters to affect the result in the instant 
proceeding to appellants prejudice. 

13. In deciding that Section 307(b) required a grant of Newman’s 
application, the Commission failed to consider or give due weight to 
the following matters: (a) The fact that 860 kc is a Class n frequency 
designed for ’’wide coverage” rather than ’’local outlet” use; (b) the 
’’inefficient” use of 860 kc proposed by Newman; (c) the availability of 
another frequency for Hartselle; (d) the more ’’efficient” use of 860 kc 
proposed by appellant; (e) the interference which Newman would receive 
from other stations; (f) the interference which Newman would cause to 
other stations; (g) the greater population which appellant would serve; 

(h) the special character of the program service provided by appellant; 

(i) the non-compliance of Newman’s application with the Commission’s 
Rules and Standards. 

14. The Commission erred as a matter of law in not denying 
the Newman applicatiai; it likewise erred in holding that Section 307(b) 
required a grant of the Newman application; it erred in any event in 

not concluding that Section 307(b) was not decisive and in not considering 
the applications comparatively. See Huntington Broadcasting Company 
v. Federal Communications Commission , 89 U.S. App. D.C. 222 (1951); 
Rossmoyne Corp., 7 RR (1951). 

15. The Commission’s decision is contrary to Section 8(b) 
of the Administrative Procedure Act (5 U.S.C. Sec. 1007(b)) and 

Rule 1.857 of the Commission’s Rules in that it fails to show the ruling 
’’upon each . . . exception presented”. 

V. Relief Requested 

WHEREFORE, the appellant prays that this Court set aside 
and vacate the Commission’s Decision granting the application of Newman 
and denying the application of Radio Atlanta, Incorporated; that this 
Court reverse and remand said Decision to the Commission for further 
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proceedings in accordance with law; and that this Court grant such 

further relief as it deems just and proper. 

Respectfully submitted, 

By /s/ James A. McKenna, Jr. 

By /s/ Vernon L. Wilkinson 

McKenna & Wilkinson, 

♦ * * 

Attorneys for Radio Atlanta, Incorporated 

February 24, 1956 

[ACKNOWLEDGEMENT OF SERVICE] 


[Filed March 2, 1956] 

NOTICE OF INTENTION TO INTERVENE AND 
STATEMENT OF INTEREST OF DORSEY 
EUGENE NEWMAN 


[Filed April 5, 1956] 

• PRE-HEARING STIPULATION 

It is hereby stipulated by the parties in the above-entitled case 

that: 

1. Appellant's printed brief shall be filed and served on or before 
May 31, 1956, the printed briefs of appellee and intervenor shall be 
served and filed on or before July 2, 1956, and appellant's printed reply 
brief shall be served and filed on or before July 17, 1956 and the printed 
Joint Appendix shall be filed on or before July 22, 1956. 

2. References to the record in the various briefs shall be to the 
page numbers in the original record filed with this Court. In printing 
the Joint Appendix, which shall follow all of the briefs, there shall be 
set forth both consecutive pa ge numbers of the Joint Appendix and the 
original record page numbers of the material printed in the Joint Ap¬ 
pendix. 

3. It is further stipulated by the parties that the issues are as 


follows: 
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(1) Whether, in waiving Rule 3.28(c) and in deciding that 
Section 307(b) of the Communications Act required a grant of 
intervenor’s application and a denial of appellants application, 
the Commission erroneously failed to consider or give due weight 
to the following matters: (a) the fact that 860 kc is a Class n 
frequency; (b) the "inefficient" use of 860 kc proposed by inter- 
venor; (c) the availability of another frequency for intervenor’s 
use in Hartselle; (d) the more "efficient" use of 860 kc proposed 
by appellant; (e) the interference which intervenor would receive 
from other stations; (f) the interference which intervenor would 
cause to other stations and the program services which such 
areas would thereby lose; (g) the greater population which 
appellant would serve; (h) the special character of the program 
service provided by appellant; (i) the non-compliance of inter¬ 
venor’s application with the Commission’s Rules and Standards 
and with Sections 303(g) and 307(b) of the Communications Act. " 

(2) Whether, in the light of the foregoing matters, the 
Commission erred in any event in not concluding that Section 
307(b) was not decisive and in not considering intervenor’s and 
appellant’s applications comparatively. 

(3) Whether, with Station WMTS’s grant having been made 
subject to any interference it might receive from a subsequent 
grant of appellant’s application, the Commissioi committed error 
in the consideration it gave to such interference. 

(4) Whether the Commission’s decision is contrary to 
Section 8(b) of the Administrative Procedure Act (5 U.S.C. Sec. 
1007(b)) and Rule 1.857 of the Commission’s Rules in that it 
fails to show the ruling "upon each . . . exception presented." * 

♦Appellee and intevenor do not believe that Issue No. 4 
has been properly raised as an appeal issue. With respect to 
Issue No. 1, appellee and intervenor do not necessarily concede 
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the factual premises implicit in the formulation of the 


question. 

i 

/s/ A. L. Stein 

Counsel for Dorsey Eugene 

Newman 

1 

i 

/s/ Richard A. Solomon 

Counsel for the Federal 

Communications Commission 

i 

/s/ Vernon L. Wilkinson 

Counsel for Radio Atlanta, Inc. 

April 5, 1956 



[Filed April 5, 1956] 

Before: Fahy, Circuit Judge. 

PREHEARING ORDER 

Counsel for the parties in the above-entitled case having appeared 
before Circuit Judge Fahy for prehearing conference pursuant to Rule 
38(k), of the General Rules of this Court, and counsel having submitted 
their stipulation dated April 5, 1956, and the stipulation having been 
considered, the stipulation of the parties is hereby approved, and it is 
ORDERED that the parties proceed according to the stipulation 
and that this order and the stipulation dated April 5, 1956, be printed 
in the joint appendix. 


Dated: 


April 5, 1956 
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(i) 


No. 13,191 


AGREED STATEMENT OF 
QUESTIONS PRESENTED * 


(1) Whether, in waiving Rule 3. 28(c) and in deciding that Section 
307 (b) of the Communications Act required a grant of intervenor 1 s appli¬ 
cation and a denial of appellants application, the Commission erroneously 
failed to consider or give due weight to the following matters: (a) The 
fact that 860 kc is a Class n frequency; (b) the M inefficient” use of 860 

kc proposed by intervenor; (c) the availability of another frequency for 
intervenor T s use in Hartselle; (d) the more "efficient” use of 860 kc pro¬ 
posed by appellant; (e) the interference which intervenor would receive 
from other stations; (f) the interference which intervenor would cause 
to other stations and the program services which such areas would there¬ 
by lose; (g) the greater population which appellant would serve; (h) the 
special character of the program service provided by appellant; (i) the 
non-compliance of intervenor T s application with the Commission’s Rules 
and Standards and with Sections 303 (g) and 307 (b) of the Communications 
Act.* 

(2) Whether, in the light of the foregoing matters, the Commission 
erred in any event in not concluding that Section 307 (b) was not decisive 
and in not considering intervenor’s and appellant’s applications compara¬ 
tively. 

(3) Whether, with Station WMTS’s grant having been made subject 
to any interference it might receive from a subsequent grant of appellant’s 
application, the Commission committed error in the consideration it gave 
to such interference. 


* Appellee and intervenor do not believe that Issue No. 4 has been properly raised as an appeal issue. 
With respect to Issue No. 1, appellee and intervenor do not necessarily concede the factual premises 
implicit in the formulation of the question. 


(li) 

(4) Whether the Commission's decision is contrary to Section 8(b) 
of the Administrative Procedure Act (5 U.S. C. Sec. 1007 (b)) and Rule 
1. 857 of the Commission's Rules in that it fails to show the ruling "upon 
* each . . . exception presented." 
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RADIO ATLANTA, INC., 

Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

DORSEY EUGENE NEWMAN, 

Intervenor. 


APPEAL FROM DECISION OF FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


OPINIONS BELOW 

The Commissions Decision, adopted January 25 and released Janu¬ 
ary 26, 1956, granting the application of Dorsey Eugene Newman for 860 kc, 
250 watts, daytime only, in Hartselle, Alabama, and denying appellants 
mutually exclusive application to increase the present power of Station WERD 
Atlanta, Georgia from 1000 watts to 10,000 watts on 860 kc (R. 732-756), is 
reported sub nom, Dorsey Eugene Newman in 12 Pike and Fischer, Radio 
Regulation 211. 1 A related Memorandum Opinion and Order, adopted June 
30 and released July 2, 1954 (R. 99-106), passing on various motions to 
add and delete certain issues, is reported in 10 RR 1011. A Memorandum 
Opinion and Order, adopted January 13, and released January 19, 1955 
(R. 562-564), denying a request by appellant to show the availability of an 
alternative frequency usable in Hartselle, is reported in 11 RR 977. A 
related interlocutory order adopted March 31 and released April 4, 1955 

1 Hereinafter cited as RR 


2 

(R. 637-638), granting Newman T s motion to waive the requirements of Rule 
3.28(c), is reported in 12 RR 210. 

JURISDICTIONAL STATEMENT 

This is an appeal by Radio Atlanta, Inc. from a decision of the Federal 
Communications Commission, adopted January 25 and released January 26, 
1956, wherein the Commission denied appellant's application for improve¬ 
ment of its existing standard broadcast facilities on 860 kc at Atlanta, Georgia, 
and granted the conflicting application of Dorsey Eugene Newman for new 
facilities on 860 kc at Hartselle, Alabama (R. 732-756). The notice of ap¬ 
peal was filed February 24, 1956. This Court's jurisdiction rests on Sec¬ 
tions 402(b) (1) and 402(b) (6) of the Communications Act of 1934, as amended 
(47 U.S.C. Secs. 402(b)(1) and 402(b) (6)). 

STATEMENT OF THE CASE 

Appellant, Radio Atlanta, Inc., is the licensee of standard broadcast 
station WERD, Atlanta, Georgia, operating daytime only, with 1000 watts 
power, on 860 kc (R. 732)/ On July 29, 1952 Radio Atlanta sought to improve 
its existing facilities on 860 kc. To that end it filed an application to increase 
power daytime from 1000 watts to 10,000 watts, directionalized for optimum 
coverage (R. 758-846), a proposal which would extend its service to an addi¬ 
tional 150,000 persons residing in predominantly rural areas west of Atlanta 
(see R. 748). Although this proposal caused no interference to any existing 
stations (R. 45-48), it was in conflict with an application theretofore filed 
by Dorsey Eugene Newman requesting the use of 860 kc, with 250 watts 
power, for a new daytime-only station in Hartselle, Alabama, a community 
with a population of 3429 persons but with no station of its own (R. 1-39). 

On October 23, 1952, before any official action was taken <fci these two con¬ 
flicting proposals, WDMG, Inc. filed an application to improve the facilities 
of Station WDMG, Douglas, Georgia, by increasing its power daytime on 860 

I The frequency 860 kc is a Canadian clear channel on which the United States is permitted to place Class 

II stations under certain prescribed conditions (Rule 3.25(c), 1 RR 53: 25(c)). A Class n station is defined 
as a "secondary station which operates on a clear channel ... A station of this class shall operate with 
power not less than 0.25 kilowatts nor more than 50 kilowatts” (Rule 3.22(b), 1 RR 53.22(b)). 




kc from 1000 watts to 5000 watts, an application which caused minor inter¬ 
ference to Radio Atlanta’s present operation and slightly more to its pro¬ 
posed operation (R. 1226-1257). 

While the above-mentioned applications were co-pending, the Commis¬ 
sion made two other grants which are relevant to the instant appeal: (1) On 
November 5, 1952 the Commission granted without a hearing an application 
by Station WILD, Birmingham, Alabama to increase its daytime power on 
850 kc, subject to the following condition (R. 104): 1 

’’The authority granted herein is subject to the condition that li¬ 
censee shall accept such interference as would be received from 
the operation presently proposed in the application of Dorsey 
Eugene Newman, Hartselle, Alabama (BP-8334). ”2 

(2) On August 26, 1953, the Commission similarly granted without a hear¬ 
ing an application for a new station (WMTS) in Murfreesboro, Tennessee, 
on 860 kc with 250 watts power, daytime only, subject to the following con¬ 
dition (R. 102): 

”The authority granted herein is subject to the condition that 
the permittee accept any objectionable interference from the 
WERD proposal (File No. BP-8569), Atlanta, Georgia, if that 
proposed operation is granted.” 3 

Prior to the last-mentioned grant, the Commission on April 22, 1953, 
had addressed so-called ”McFarland letters’^ to Newman, WERD, and WDMG, 
indicating the need for a consolidated hearing—because of the mutually ex¬ 
clusive character of the proposals of Newman and Radio Atlanta, and because 

* Emphasis supplied throughout this brief. 

A 

After analyzing WILD's application to increase power and Newman's application for a new station, the 
Commission apparently concluded on the basis of its Soil Conductivity Map then in use that the interference 
was not such as to preclude a grant of either application. Knowing that the Newman application would have 
to go to hearing because of its conflict with WERD, thus precluding simultaneous non-hearing grants of the 
Newman and WILD applications, and not desiring to hold up WILD's application indefinitely, the Commis¬ 
sion in line with established practice tendered WILD a grant subject to the foregoing condition ( Beaumont 
Broadcasting Corp . (KFDM), 3 RR 1406a, 5 RR 1305; Queen City Broadcasting. Inc. , 4 RR 1009; see also 
Beaumont Broadcasting Corp . v. Federal Communications Commission. 91 U. S. App. D.C. Ill, 202 F. 2d 
306 (1952). WILD accepted the grant and did not seek to intervene in the instant proceeding (R. 102- 
104). 

® Here again, on the basis of its Soil Conductivity Map then in use, the Commission concluded that the 
interference was not of a character which would preclude a grant of either application. Knowing that 
WERD was facing a hearing because of its conflict with Newman, and not desiring to hold up a grant to 
WMTS, the Commission tendered WMTS a grant subject to the foregoing condition. WMTS accepted the 
grant. Its subsequently granted license (December 9, 1953) contained the same condition (R. 102). It 
is to be noted that the WMTS permit and license contained no condition with respect to Newman’s appli¬ 
cation. 


of the interference which the WDMG proposal would cause to the Radio At¬ 
lanta operation (present and proposed) (R. 45-48). By Order released Au¬ 
gustin, 1953 the Commission designated the three applications for hearing 
in a consolidated proceeding, at a time and place to be subsequently spe¬ 
cified, on six issues (R. 49-50). 

Before the scheduling on March 12, 1954 of a hearing date of April 15, 
1954 (R. 56), the Commission modified its Standards of Good Engineering 
Practice in two particulars which had a direct impact on the subsequent 
course of the proceedings: (1) On December 2, 1953 the Commission amend¬ 
ed its Rules regarding "blanketing" (9 RR 1576); and (2) on February 24, ef¬ 
fective April 5, 1954, it substituted a new Soil Conductivity Map (in lieu of 
its former map predicated on less complete data) for the determination of 
interference in the absence of actual measurements (10 RR 1538). 

Following these changes in the Commissions engineering standards, 
a number of petitions were filed to modify the issues specified in the August 
14, 1953 hearing order. Radio Atlanta amended its application on February 
10, 1954 to show that no blanketing problem existed under the Commissions 
new rule on this subject (R. 882-885), and accordingly asked that the blanket¬ 
ing issue be deleted (R. 901-905). Eight days later, citing this Court's de¬ 
cision in Beaumont Broadcasting Corp . v. Federal Communications Com ¬ 
mission , 91 U.S. App. D.C. Ill, 202 F. 2d 306 (1952), Radio Atlanta pe¬ 
titioned the Commission to add the following issue (R. 906-913): 

"To determine if any other alternative facilities are available 
to Dorsey Eugene Newman which would provide substantially 
the same coverage to Hartselle, Alabama and surrounding area, 
would not require a substantially greater expenditure for con¬ 
struction than does the applicant's present proposal, and would 
not cause objectionable interference to or receive objectionable 
interference from any existing or proposed operation." 

The engineering affidavit accompanying the petition stated that either 

1430 kc or 1600 kc could be utilized in Hartselle with 1 kw power without 

causing any interference to or receiving interference from any existing or 

proposed stations, that the coverage on these frequencies with 1 kw power 

•<T i • 

would be comparable to that obtainable on 860 kc with 250 watts power, 
and that the cost of the two operations would be roughly equivalent, because 
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any increase in transmitter costs on 1430 kc or 1600 kc would be offset by 
the reduction in tower and ground system costs on those frequencies as 
against 860 kc (R. 906-913). In explanation of its failure to request this 
additional issue within 15 days after the hearing order was published in the 
Federal Register (Rule 1.389, 1 RR 51:389), Radio Atlanta stated that the 
delay had been occasioned by efforts on its part to induce Newman to amend 
voluntarily to one of these alternative frequencies, thereby avoiding the con¬ 
flict and the need for a comparative hearing (R. 909). 

Newman opposed the petition as untimely, in an opposition (R. 916- 
920) which was itself untimely (See Rule 1.730, 1 RR 51:730). While not 
denying that 1430 kc and 1600 kc were available for use in Hartselle, he 
denied by engineering affidavit that the coverage was equivalent to that on 
860 kc, but the affidavit failed to take into account the interference which 
his proposed operation would receive on that frequency. His engineer 
also denied that the costs of the two operations would be roughly the same 
(R. 916-920). In a reply thereto Radio Atlanta reasserted its prior alle¬ 
gations that the coverage and cost would be substantially comparable and that 
it was prepared so to prove on the record if the "alternative frequency" issue 
was added (R. 922-924). 

On March 19, 1954 the Commissions Broadcast Bureau asked that the 
standard comparative issue, omitted from the August 14, 1953 hearing order, 
be added (R. 58-60). On March 31, 1954 the Bureau also sought a modifi¬ 
cation of the issues in other respects (R. 62-70 )} It agreed that the blanket¬ 
ing issue should be deleted and it asked that an issue be added on the inter¬ 
ference which would be caused to Station WMTS as an existing operation by 
Newman and Radio Atlanta, notwithstanding that the WMTS construction per¬ 
mit had been granted while Newman T s and Radio Atlanta's applications were 
co-pending, and notwithstanding the condition contained in the permit and 
license that WMTS must accept any interference caused by a subsequent grant 
of Radio Atlanta 1 s application (cf. R. 84-87). 2 In comments filed April 5, 

1 In justification of its late filing the Bureau referred to the recent changes in the Engineering Standards. 

2 In a pleading filed April 20, 1954 Radio Atlanta stated that if the issues were to be expanded to show the 
interference which Newman and Radio Atlanta would cause to WMTS, a similar issue should be added to show 
the interference which Newman would cause to WILD(R. 950-954). 


6 

1954, Newman suggested (with three communities involved) that the Com- 

4 

mission include a so-called Section 307 (b) issue (R. 71-72). 

By petition of April 13, 1954, because of interference which would be 
caused to Newman 1 s proposed operation by Stations WMTS and WILD, re¬ 
sulting in a loss of more than 10% of the population which Newman should 
normally serve, Radio Atlanta asked (R. 933-937) that an express issue 
be added on this matter under the Rule then in effect (1 RR 81:9 )} In a 
separate pleading filed that same day Radio Atlanta referred to the sub¬ 
stantial interference which Newman would suffer on 860 kc from existing 
stations (as shown by the new Soil Conductivity Map) as an additional rea¬ 
son why the Commission should grant its earlier petition (not yet acted 
upon) in which Radio Atlanta sought to show the availability of another fre¬ 
quency for Newman in Hartselle (R. 940-945). 

By an order adopted June 17 and released June 21, 1954, the Commis¬ 
sion added the standard comparative issue requested by the Bureau in its 
March 17, 1954 pleading, thus waiving the 15-day rule (Rule 1.389) (R. 94- 
95). By a separate order, likewise adopted June 17 and released June 21, 
1954, the Commission denied, as untimely under Rule 1.389, Radio Atlanta f s 
request of February 18, 1954 to show the availability of another frequency 
for use by Newman in Hartselle (R. 96) . 2 

By a Memorandum Opinion and Order released July 2, 1954 the Com¬ 
mission disposed of the other pleadings seeking a modification of the issues 
(R. 99-106): It deleted the blanketing issue; it refused, because of the 

* In justification of the late filing. Radio Atlanta relied on the recent changes in the Engineering Standards— 
the promulgation of the new Soil Conductivity Map effective April 5, 1954 (R. 929-932). 
o 

In a pleading filed June 29, 1954, Radio Atlanta requested reconsideration of this action: It again re¬ 
ferred (a) to the time-consuming but unsuccessful discussions between the applicants looking toward the 
amendment of Newman's application to another frequency; (b) to the fact that the petition had been filed 
22 days before an actual hearing date was specified; (c) to the new Soil Conductivity Map showing the 
substantial interference Newman would receive on 860 kc, resulting in an inefficient utilization of avail¬ 
able spectrum space; and (d) to the fact that Newman and Radio Atlanta could both be granted if he shifted 
to the alternative frequency, resulting in greater broadcast service to a larger number of persons (R. 960- 
964). After the revamped issues of July 2, 1954 were published in the Federal Register on July 14, 1954 
(19 Fed. Reg. 4333), Radio Atlanta on July 19, 1954 (within 15 days after publications as required by Rule 
1.389), reoffered its previously rejected petition for leave to show the availability of an alternative fre¬ 
quency in Hartselle (R. 974-978). Both these pleadings were denied in a Memorandum Opinion and Order 
released January 19, 1955 (R. 562-564). 
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condition in the WMTS grant, to add an issue on the "insubstantial” inter¬ 
ference which WERD would cause to WMTS; it refused, for a like reason, to 
add an issue on the interference (not characterized) which Newman would 
cause to WILD; it added an issue on the interference which Newman would 
cause to WMTS and made WMTS a party to the proceeding with respect to 
the Newman application; it added an issue to determine whether Newman 
would suffer combined interference in excess of 10%; and it added a Section 
307 (b) issue. As thus modified by the July 2 Order, the hearing issues read 
as follows (R. 104-106): 

(1) To determine the financial qualifications of WDMG, Inc. 

(2) To det ermine the areas and populations which may be 
expected to gain or lose primary service from the operation of 
the proposed stations, and the availability of other primary serv¬ 
ice to such areas and populations. 

(3) To determine the type and character of program serv¬ 
ice proposed to be rendered and whether it would meet the re¬ 
quirements of the populations and areas proposed to be served. 

(4) To determine whether the operation of the Station 
WDMG would involve objectionable interference with Station 
WAMI, Opp, Alabama, and, if so, the nature and extent thereof, 
the areas and populations affected thereby and the availability of 
other primary service to such areas and populations, and the 
nature and character of the program service now being rendered 
by Station WAMI to such areas and populations. 

(5) To determine whether the operation of the proposed sta¬ 
tions would involve objectionable interference, each with the other, 
and if so, the nature and extent thereof, the areas and populations 
affected thereby, and the availability of other primary service to 
such areas and populations. 

(6) To determine whether the operation proposed by Dor¬ 
sey Eugene Newman at Hartselle, Alabama would involve objec¬ 
tionable interference with Station WMTS, Murfreesboro, Tennes¬ 
see; and if so, the nature and extent thereof, the areas and popu¬ 
lations affected thereby, and the availability of other primary 
service to such areas and populations. 

(7) To determine whether the operation proposed by WDMG, 
Incorporated, at Douglas, Georgia, would involve objectionable 
interference with the present operation of Station WERD, Atlanta, 
Georgia; and if so, the nature and extent thereof, the areas and 
populations affected thereby, and the availability of other primary 
service to such areas and populations. 
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(8) To determine whether the installation and operation 
of Dorsey Eugene Newman as proposed would be in compliance 
with the Commission's Rules and Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations, with particular 
reference to providing the recommended minimum of interference- 
free service to the area within the proposed station's normally 
protected (0. 5 mv/m) contour. [Rule 3.28(c) ]. 

(9) To determine, in the light of Section 307 (b) of the Com¬ 
munications Act of 1934, as amended, which of the above-entitled 
applications would provide the more fair, efficient and equitable 
distribution of Radio Service. 

(10) To determine, on a comparative basis, which of the 
operations proposed in the above-entitled applications would 
better serve the public interest, convenience and necessity in 
the light of the evidence adduced under the foregoing issues and 
the record made with respect to the significant differences be¬ 
tween the applicants as to: 

(a) The background and experience of each of the 
above-named parties having a bearing on its ability to 
own and operate the proposed stations. 

(b) The proposals of each of the above-named appli¬ 
cants with respect to the management and operations of 
the proposed stations. 

(c) The programming service proposed in each of 
the above-named applications. 

Following the release of these revised and expanded issues, a pre¬ 
trial conference was held August 3, 1954 at which the parties agreed to make 
their submissions in the form of written exchanged exhibits, to be received 
in evidence on November 3, 1954 (R. 164-166). Before this date arrived, 
the Commission (as the result of rule-making proceeding which had been pend¬ 
ing for some time) stiffened its "10% rule" by transferring it from the Stand¬ 
ards (1 RR 81:9) to the Rules themselves (1 RR 53:28 (c)), and by making the 
rule a basic allocation principle — a "fixed rule," effective September 7, 

1954. 10 RR 1595; 10 RR 1600a. 
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The exchanged exhibits were received in evidence and the record 
closed November 3, 1954 (R. 170-209 )} It was agreed that the Chief of the 
Broadcast Bureau would draft Findings of Fact with respect to the engineer¬ 
ing issues which, when concurred in (as they subsequently were) by the 
other parties, would become joint proposed findings on the engineering phases 
of the proceeding (see R. 208). Each of the parties filed its own proposed 
findings on the nontechnical issues, and its own proposed conclusions of law 
(R. 568-5B0, 581-591, 1041-1128, 1351-1359). All parties recognized that 
WDMG, Inc. had met the "financial issue" and that the interference which 
its application would cause to Radio Atlanta (present and proposed) was not 
of a character to preclude a grant of that application. Of the two remaining 
applications it was recognized that only one could be granted. Newman ar¬ 
gued in his findings that his application should be granted and Radio Atlanta’s 
denied (R. 581-591). 

Radio Atlanta contended in its findings: ; (1) that Newman’s application, 
because of interference it would cause to existing stations and receive from 
existing stations (particularly in view of the "10% rule"), should be denied 
even were it the sole applicant in the proceeding; (2) that Radio Atlanta, be¬ 
cause of the more efficient use of 860 kc which it proposed, should be pre¬ 
ferred over Newman under Section 307(b) of the Act; (3) that the provisions 
of Section 307 (b) in no event dictated a grant of a Class II facility to Hart- 
selle over Atlanta; and (4) that viewed comparatively Radio Atlanta should 
be preferred under standard comparative criteria (R. 1041-1128). The 
Commission’s Broadcast Bureau, in its proposed findings, recommended 
a denial of Newman’s application (because of its violation of the ”10% rule") 
and grants of the other two applications (R. 568-580). 


* In line with the prehearing order of August 3, 1954, the parties had held numerous conferences on the 
engineering exhibits prior to the hearing. The engineer for each applicant was to prepare technical data 
called for by the issues insofar as they pertained to his application, but the ultimate figures to be used (show¬ 
ing interference, service areas, etc.) were to be agreed to by all parties (including the Broadcast Bureau) so 
as to avoid conflicting showings and so as to eliminate the need for cross-examination or rebuttal presenta¬ 
tions. After numerous conferences the parties reached agreement on the proper figures to be used in the vari¬ 
ous exhibits — a compromise effort designed to eliminate a lengthy hearing. Where technical exhibits of one 
applicant contained matters which the other parties deemed irrelevant under the issues, no attempt was made 
to adjust figures, it being understood that the other parties would stand on their objections to the relevancy of 
such matters. Accordingly, when the engineering exhibits were received in evidence at the hearing, they 
were accepted by the Examiner with the understanding that no findings would be made on matters contained 
therein which were not relevant under the issues (R. 195). 
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On January 20, 1955, while the foregoing findings were being prepared, 
Newman filed a "Petition for Waiver of 10% Rule" (R. 565-567). On Janu¬ 
ary 31, 1955 Radio Atlanta opposed the requested waiver and asked that 
Newman’s application be dismissed for noncompliance with the "10% rule" 

(R. 592-614). In this pleading Radio Atlanta argued as follows (R. 593-594): 
Newman’s proposal will fail to serve 15% of the persons within his primary 
service contour, a substantial violation of the "10% rule.” He is proposing 
an inefficient utilization of a Canadian clear channel. He will cause sub¬ 
stantial interference to an existing station. Another frequency is available 
to him. He will serve no "white" area, and all but 4% of the population 
which he will serve receives from four . to seven other services. The "10% 
rule" is a fixed, certain rule which, the Commission has repeatedly stated, 
should only be waived in extraordinary circumstances, and such circum¬ 
stances are not present in Newman’s proposal. A denial of the waiver and 
dismissal of Newman’s application will permit the expeditious granting of 
the mutually exclusive application of WERD, which grant would result in an 
efficient utilization of the frequency (860 kc) and would permit the extension 
of meritorious, unique broadcast service in the public interest. Radio At¬ 
lanta further contended that a waiver should not be granted where, as here, 
the applicant was proposing an inefficient utilization of a particular fre¬ 
quency, and where another frequency was available to him, which presented 
no interference problems and which would not foreclose a grant of Radio 
Atlanta’s proposal to improve its facilities (R. 605-606). 

By action released April 4, 1955 the Commission waived the require¬ 
ments of Rule 3.28(c), the order making no mention of appellant’s conten¬ 
tion that the Rule should not be waived in view of the availability of a more 
efficient alternative frequency for use in Hartselle (R. 637-638). 

Two days after the release of this Order the Examiner issued an Initial 
Decision proposing to grant Newman and WDMG and to deny Radio Atlanta 
(R. 640-648). Appellant excepted to that portion of the Decision proposing 
to grant Newman and to deny Radio Atlanta (R. 1146-1195). After oral 
argument, in a rewritten Decision, released January 26, 1956, the Com¬ 
mission finalized the proposed grants to WDMG and Newman, and denied 
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appellant’s application for improvement of its existing facilities (R. 732-756). 
The Commission concluded that the various respects in which Newman’s ap¬ 
plication violated its Rules and Standards did not preclude consideration of 
that application (R. 732, Conclusions 3-15), and, without again considering 
those deficiencies, that the mandate of Section 307 (b) required a grant of 
Newman’s application rather than Radio Atlanta’s (R. 732, Conclusion 17). 
Appellant has taken the instant appeal from that portion of the Decision which 
granted Newman and denied Radio Atlanta. 

STATUTES AND RULES INVOLVED 

Pertinent portions of the statutes and rules involved are quoted in the 
text of the instant brief. 

STATEMENT OF POINTS 

1. The Commission misconstrued and misapplied Section 307 (b) of 
the Communications Act of 1934, as amended (47 U.S.C. Sec. 307(b)). 

2. The Commission misconstrued and misapplied this Court’s deci¬ 
sion in Beaumont Broadcasting Corp . v. Federal Communications Commis ¬ 
sion, 91 U.S. App. D.C. Ill (1952). 

3. The Commission misconstrued and misapplied this Court’s deci¬ 
sion in Democrat Printing Co. v. Federal Communications Commission , 

91 U.S. App. D.C. 72 (1952). 

4. The Commission erred in not denying the Newman application, 
after hearing, for substantial deviations from its Standards of Good Engineer¬ 
ing Practice and its Rules and Regulations, and for noncompliance with Sec¬ 
tions 303 (g) and 307 (b) of the Act. 

5. Notwithstanding the Commission’s prior action granting the Mur¬ 

freesboro application (WMTS) subject to any interference it might receive 
from a grant of appellant’s co-pending application, and notwithstanding its 
prior ruling that such interference would not be a factor to be considered 
in connection with a grant of appellant’s application — actions upon which 
appellant properly relied, the Commission seemingly and erroneously al¬ 
lowed such matters to affect the result in the instant proceeding to appellant’s 
prejudice. ___ 
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6. In deciding that Section 307 (b) required a grant of Newman T s appli¬ 
cation, the Commission failed to consider or give due weight to the follow¬ 
ing matters: (a) the fact that 860 kc is a Class II frequency designed for 
"wide coverage" rather than "local outlet" use; (b) the "inefficient" use of 
860 kc proposed by Newman; (c) the availability of another frequency for 
Hartselle; (d) the more efficient use of 860 kc proposed by appellant; (e) the 
interference which Newman would receive from other stations; (f) the inter¬ 
ference which Newman would cause to other stations; (g) the greater popula¬ 
tion which appellant would serve; (h) the special character of the program 
service provided by appellant; and (i) the noncompliance of Newman’s appli¬ 
cation with the Commission’s Rules and Standards. 

7. The Commission erred as a matter of law in not denying the New¬ 
man application; it likewise erred in holding that Section 307 (b) required 

a grant of the Newman application; it erred in any event in not concluding 
that Section 307 (b) was not decisive and in not considering the applications 
comparatively. See Huntington Broadcasting Company v. Federal Communi ¬ 
cations Commission , 89 U.S. App. D.C. 222 (1951); Rossmoyne Corp ., 7 
RR 117 (1951). 

8. The Commission’s decision is contrary to Section 8(b) of the Ad¬ 
ministrative Procedure Act (5 U.S. C. Sec 1007(b)) and Rule 1. 857 of the 
Commission’s Rules in that it fails to show the ruling "upon each . . . ex¬ 
ception presented. ” 


SUMMARY OF ARGUMENT 

1. Radio Atlanta, prior to the hearing and in connection with the re¬ 
quested waiver of the "10% rule, ’’ offered to show that another frequency was 
available for use in Hartselle, which would not cause interference to nor re¬ 
ceive interference from any existing or proposed station, and which would 
at the same time permit Radio Atlanta to extend its unique program service 
to underserved rural populations west of Atlanta. The proffered evidence 
was highly relevant and its exclusion constitutes reversible error. Beau ¬ 
mont Broadcasting Corp , v. Federal Communications Commission , 91 U.S. 
App. D.C. Ill, 202 F. 2d 306 (1952); see also American Broadcasting 
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Co., Inc, v. Federal Communications Commission , 85U.S. App. D.C. 

343, 179 F. 2d 437 (1949). 

2. Because of conditions contained in title grants made to WMTS and 
WILD, while Radio Atlanta’s and Newman’s applications were co-pending, 
the instant case was tried on the premise that any interference which Radio 
Atlanta would cause to WMTS and any interference which Newman would 
cause to WILD would be ignored — in line with pronouncements contained 
in the Commission’s hearing order of July 2, 1954 (R. 99-106). The Ex¬ 
aminer ruled that data contained in Newman’s engineering exhibits not perti¬ 
nent to the issues would be ignored (R. 195). The stipulated engineering 
findings make no reference to any interference which Radio Atlanta would 
cause to WMTS nor which Newman would cause to WILD. However, in its 
final decision the Commission (on the basis of evidence rejected by the Ex¬ 
aminer) makes findings and conclusions on the alleged interference which 
Radio Atlanta would cause to WMTS and ignores the interference which New¬ 
man will cause to WILD. If the Commission, notwithstanding the conditions 
attached to the WMTS and WILD permits, decided to consider interference 
in one case it could not ignore it in the other. The Commission’s changed 
approach to this problem, after the record was closed with no exceptions 
thereon, was highly prejudicial to Radio Atlanta. 

3. Because of the substantial respects in which Newman’s proposal 
deviated from basic allocation principles embodied in Rules 3.24 (b) and 
3.28(c), particularly since another frequency with no such drawbacks is 
available for Hartselle, Newman’s application should have been denied 
outright on engineering grounds, thus permitting a grant of Radio Atlanta’s 
more efficient proposal which complied in every particular with the Com¬ 
mission’s Rules and Standards. Rule 3.24(b), 1 RR 53:24(b); Rule 3.28(c), 
l RR 53:28(c); Democrat Printing Co^ v. Federal Communications Commis ¬ 
sion, 91 U.S. App. P.C. 72, 202 R. 2d ?98 (1952). 

4. In connection with its conclusion that Section 307 (b) of the Act 
was decisive and required a grant of a facility to Hartselle (R. 755, Con¬ 
clusion 17), the Commission ignored highly pertinent considerations: (1) 

the fact that 860 kc is a Class n frequency (Canadian Clear Channel) designed 


14 

for ”wide coverage” rather than ’’local outlet use;” (2) the Interference which 
Newman would cause to other stations; (3) the interference which Newman 
would receive from other stations; (4) the inefficient use of 860 kc with 250 
watts power proposed by Newman; (5) the greater population which Radio 
Atlanta would serve; (6) the more efficient use of 860 kc proposed by Radio 
Atlanta; (7) the availability of another frequency for Newman’s use in Hart- 
selle; (8) the special character of the program service provided by Radio 
Atlanta; (9) the areas and populations which would have the number of their 
present services reduced from three to two by a grant of Newman’s appli¬ 
cation; (10) the areas and populations which would have their number of serv¬ 
ices increased from two to three by a grant of Radio Atlanta’s application; 
and (11) the serious noncompliance of Newman’s application with the Com¬ 
mission’s Rules and Standards (R. 755). These considerations were ger¬ 
mane not only to the question whether Rules 3.24(b) and 3. 28(c) required 
an outright (noncomparative) denial of Newman’s application, but also to 
the question whether Section 307 (b) was decisive. Although these matters 
were considered by the Commission in deciding that it had two mutually ex¬ 
clusive applications before it (Conclusions 4-15), they were not considered 
by the Commission in reaching the conclusion that Section 307 (b) required 
a grant of the Newman application (Conclusion 17). Huntington Broadcasting 
Co. v. Federal Communications Commission , 89 U.S. App. D.C. 222, 192 
F. 2d 33 (1951); Frank D. Tefft, Jr ., 8 RR 179, 192 (1952); Lemoyne Col ¬ 
lege , 6 RR 1251, 1258 (1951); Democrat Printing Co . v. Federal Commun¬ 
ications Commission, 91 U S. App. D.C. 72, 202 F.2d 298 (1952). 

5. In rejecting exceptions interposed by Radio Atlanta, without show¬ 
ing its ruling on each such exception, the Commission thwarted the purpose 
of Section 8(b) of the Administrative Procedure Act (5 U.S.C. Sec. 1007(b)) 
and foreclosed proper appellate review. Cf. United States v. Forness , 

125 F. 2d 928, 942, 943 (C.C.A. 2, 1942); Securities and Exchange Com ¬ 
mission v. Chenery Corp., 318 U.S. 80, 87, 88 (1943). 
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ARGUMENT 

As background for legal contentions advanced in the instant brief, 
appellant requests the Court to bear in mind certain engineering facts and 
alloca tion principles which, we believe, are not seriously disputed and which 
are apparent for the most part from an analysis of the Decision under review: 

1 • Radio Atlanta and Newman both seek Class n operations (R. 732) on 
a. clear channel frequency allocated by the Commission under Rule 3.21 for 
"wide coverage" use rather than "local service." 1 Radio Atlanta seeks to 
improve its existing facilities (WERD) on 860 kc in Atlanta, Georgia by in¬ 
creasing power daytime from 1000 watts to 10,000 watts, using a directional 
antenna for optimum coverage (R. 732). Newman requests the use of 860kc 
for a new daytime station in Hartselle, Alabama, using the minimum power 
permitted on this frequency, namely 250 watts (R. 732). 

2. Radio Atlanta will serve 885,276 persons under its proposed oper¬ 
ation — a gain of 150, 679 over its present operation (R. 748). Newman will 
serve 86, 640 persons under his proposal (R. 748). 

3. Radio Atlanta’s proposal will not cause any objectionable interfer¬ 
ence to any existing stations (R. 643, par. 6). Newman will add to the inter¬ 
ference now suffered by WMTS (18. 94%) to the point that WMTS will lose 

25. 51% of the population within its normally protected contour (R. 739). New¬ 
man will also cause interference to WILD (see R. 953). 

4. WERD will be interfered with by WDMG to the extent of 1.1% of 
its population (R. 746). Newman will be interfered with to the extent of 15% 
of the population he should serve (R. 738). 

5. WERD’s proposal will not violate any Rule of the Commission. 
Newman’s proposal contravenes allocation principles embodied in Rules 
3.24 (b) and 3.28 (c), the so-caUed "10% rule" (R. 749). 

6. The town of Hartselle (population 3429), although it has no trans¬ 
mission facilities of its own, receives primary service from one other 
station 12 miles away (R. 738). In a portion of the interference area which 
Newman will cause to WMTS, he will reduce the number of presently available 

1 See Huntington Broadcasting Co. v. Federal Communications Commission, 89 U.S. App. D.C. 222. 

223. 192 F. 2d 33(1951). 
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services from three to two (R. 749). WERD will provide a new service to 
150,679 persons, some of whom at present have only two other services 
(R. 748). 

7. Another frequency is available for use by Newman in Hartselle 
which will not result in any interference to existing or proposed stations, 
will serve substantially the same number of persons as Newman will actually 
serve (because of interference) on 860 kc, will provide Hartselle with a 
local outlet, will comply with the Commission's Rules and Standards, and 
will not preclude the much more efficient use of 860 kc with 10 kw power 
proposed by appellant at Atlanta (R. 906-913; 592-614). 

I. 

The Commission Erred in Not Permitting Appellant to 
Show the Availability of Another Frequency for Hartselle 1 

By Order released August 14, 1953, the Commission designated for 
hearing in a consolidated proceeding, on six issues, the mutually conflicting 
applications of Radio Atlanta, Dorsey Eugene Newman, and WDMG, Inc. 

(R. 49). The time and place of the hearing was to be specified in a subse¬ 
quent order (R. 50). On February 18, 1954, prior to the release of any 
such order, Radio Atlanta petitioned the Commission to add an additional 
issue, worded as follows (R. 907): 

To determine if any other alternative facilities are available to 
Dorsey Eugene Newman which would provide substantially the 
same coverage to Hartselle, Alabama and surrounding area, 
would not require a substantially greater expenditure for con¬ 
struction than does the applicant's present proposal, and would 
not cause objectionable interference to or receive objectionable 
interference from any existing or proposed operation. 

The petition (R. 907-910), supported by an engineering affidavit 
(R. 911-912), stated that a frequency search had revealed that either 1430 
kc or 1600 kc could be utilized in Hartselle, Alabama, with 1 kw power, 
that either of these frequencies would provide adequate coverage of Hart¬ 
selle and surrounding area, and that the cost involved in constructing a 
station on 1430 kc or 1600 kc with 1 kw power would be roughly the same as 
a 250-watt operation on 860 kc because any increase in transmitter costs 

1 It will be necessary, in connection with several legal points hereinafter made, to repeat a number of 
facts set forth in the Statement of die Case. 
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would be approximated by reduction in tower and ground system costs" (R. 
911). The petition stated (R. 908) that Radio Atlanta was "prepared to prove 
in the forthcoming proceeding that Mr. Newman could operate on either of 
these alternative frequencies in full accord with the Commission’s Standards 
of Good Engineering Practice . . . and with the Commission’s Rules and 
Regulations, and will not cause objectionable interference to or receive ob¬ 
jectionable interference from any existing or proposed operation. ” 

Recognizing that the petition had not been filed within 15 days after the 
issues were published in the Federal Register , Radio Atlanta requested a 
waiver of Rule 1. 389 (1 RR 51:389), 1 stating that "The delay was caused by 
petitioner’s belief that an amicable solution could be worked out by the par¬ 
ties. Discussions of alternative frequencies were had by petitioner with 
Mr. Dorsey Eugene Newman, looking toward the latter’s amending to an al¬ 
ternative frequency. Unfortunately, no agreement was ever reached" (R. 909). 

In a response thereto (R. 916-920) Newman argued that the request for 
leave to show an alternative frequency was untimely. He did not deny that 
conversations had been held looking toward his voluntary shifting to another 
frequency — his only contention on that score was that such discussions 
could have been held prior to the time the applications were designated for 
hearing (R. 916). The engineering affidavit accompanying Newman’s response 
(R. 919-920), although not denying that 1430 kc and 1600 kc were available 
for use in Hartselle, asserted that their coverage with 1 kw would be some¬ 
what lees than the coverage on 860 with 2 50 watts power (without consider¬ 
ing the area which Newman would lose on 860 kc because of interference 
from other stations). The engineering affidavit questioned whether the costs 
of the alternative frequency might not be higher (R. 919-920). Radio Atlanta, 
in reply, stated that it was prepared to prove its contentions on the record 
(R. 923). 

* Rule 1.389 (1 RR 51:389) reads as follows: "Motions to enlarge or change the issues may be filed by any 
party to a hearing. Such motions must be filed with the Commission not later than 15 days after the issues 
in the hearing have first been published in the Federal Register . Any person desiring to file a motion to en¬ 
large or change the issues after the expiration of such 15 days must set forth the reason why it was not possible 
to file the petition within the prescribed 15 days. Unless good cause is shown for delay in filing, the motion 
will not be granted. " The original issues were published in the Federal Register on August 20, 1953 (R. 96); 
the rewritten issues were published in the Federal Register on July 14, 1954 (19 Fed. Reg. 4333). 
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On April 13, 1954, eight days after the Commission's new Soil Con¬ 
ductivity Map became effective, Radio Atlanta filed "Supplemental Data” in 
support of its request to show an alternative frequency for Hartselle, in 
which attention was called to the substantial interference (computed on the 
basis of the new Map) which Newman would suffer on 860 kc from existing 
stations and to the fact that such interference violated the Commission's 
”10% rule, ” and this constituted a compelling reason for permitting Radio 
Atlanta to show that an alternative frequency was available (R. 941-945). 

In an Order released June 21, 1954, the relief thus sought by Radio 
Atlanta was denied on the sole ground that the request for leave to show the 
availability of another frequency was untimely and that good cause was not 
shown for a waiver of the 15-day rule (R. 96). Such action was a clear 
abuse of discretion. 

Rule 1. 389 (1 RR 51:389), while generally requiring motions for en¬ 
largement of issues to be filed within 15 days after their publication in the 
Federal Register, expressly provides for filing of such requests at a later 
date where "good cause is shown for delay in filing. " In the instant case the 
applications were designated for hearing on August 14, 1953 and the issues 
were published a few days thereafter in the Federal Register. But because 
of the press of television hearings and the shortage of examiners no date or 
place of hearing was specified hi the Order. 1 After the issuance of the hear¬ 
ing order Radio Atlanta tried to induce Newman to amend to another frequency, 
thus eliminating entirely any conflict between their respective proposals and 
any need for a hearing (R. 909). Those efforts proved unsuccessful (R. 909). 
Radio Atlanta cannot be criticized for such efforts — considering the congest¬ 
ed nature of the Commissions hearing calendar and the time unavoidably 

• • * • 
consumed in comparative hearings. 

Newman intimated in his opposition that efforts along these lines might 
have been pursued prior to the time the applications-were designated for 
hearing (R. 916). But the Court will note that the Commission sent McFarland 

’ —Q * - 

■ 1 It was not until March 12,” 1954, -some 22 days after Radio Atlanta requested leave to show -an alternative 
frequency, that a hearing.date was designated ■?- .namely, April*IS, 1954 (subsequently postponed to November 
3.* 1954). * . ...- ' " 
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letters to each of the applicants on April 22, 1953 (R. 45-48). Of the three 
applicants only Radio Atlanta filed a reply (R. 49). Radio Atlanta, there¬ 
fore, had no reason to believe that if a hearing became necessary Newman 
planned to pursue his application. Although Newman filed a personal appear¬ 
ance on August 24, 1953 (R. 51), he served no copy thereof on opposing 
counsel, and such service was not made until after September 3, 1953 when 
the Commission called this omission to his attention (R. 52). 1 Then, and 
not until then, did Radio Atlanta have any clear indication that Newman in¬ 
tended to go through a comparative hearing. There was no occasion until 
then for Radio Atlanta to incur the expense of determining whether other 
frequencies were available which could be utilized in Hartselle nor to under¬ 
take exploratory conferences to determine whether he would voluntarily 
amend to such a frequency if one were found. 

The whole purpose of the 15-day rule (Rule 1. 389) is to avoid need¬ 
less delays by precluding the filing of such petitions shortly before the 
scheduled hearing date, or after the hearing has begun, thus necessitating a 
postponement of the hearing when all parties are otherwise ready to con¬ 
clude the trial. Here no hearing date had been scheduled when Radio Atlanta 
on February 18, 1954 sought to show the availability of another frequency. 

No order scheduling a hearing date was released until March 12, 1954 
(R. 56). That Order specified a date of April 15, 1954 for the hearing 
(R. 56), a date subsequently postponed to November 3, 1954 (R. 92, 93). 

What is even more significant, when the Commission on June 21, 1954 
denied Radio Atlanta’s February 18, 1954 petition as untimely, it had before 
it still other petitions to enlarge or modify the issues, filed both before and 
after February 18, 1954, on which it did not act until July 2, 1954. It knew 
on June 21, 1954 that the Hearing Examiner had postponed the hearing with¬ 
out date, pending action on the various petitions affecting the issues (R. 93). 
It knew, therefore, that the insertion of the requested issue would not delay 
the commencement of the hearing. 

1 Undersigned received a copy of the appearance on September 9, 1953, more than 15 days after the hear¬ 
ing order was published in the Federal Register (R. 96) -- when it was too late to comply with Rule 1.389 
without a waiver. 
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The Commission likewise knew on June 21, 1954 that Newman was 
proposing an inefficient utilization of 860 kc at Hartselle which would cause 
interference to existing stations and which in turn would receive substantial 
interference in excess of that condoned by its own Rules (R. 941-945). In 
these circumstances, the availability or nonavailability of another frequency 
raising no such interference problems, by which it would be possible to 
provide Hartselle with a station of its own and at the same time permit a 
more efficient utilization of 860 kc by Radio Atlanta, presented "public 
interest" matters which the Commission could not summarily reject on the 
ground that the issue was not tendered within 15 days after the original 
issues were published in the Federal Register . It knew, or should have 
known, on June 21 1954 that the earlier published issues had to be modi¬ 
fied in substantial particulars, as borne out by its subsequent Order of 
July 2, 1954 (R. 99-106). With the preparation for hearing postponed until 
those new issues were released and published in the Federal Register , and 
with Radio Atlanta already prepared to show (as stated in its pleadings) 
the availability of an alternative comparable frequency, the inclusion of 
such an issue would not have delayed the hearing. To conclude, under the 
foregoing circumstances, that good cause did not exist for the late filing of 
the enlargement request, where Rule 1. 389 itself contemplates delayed 
filings, seems a clear abuse of discretion. 

However, because of subsequent developments disclosed by the instant 
record, it is probably unnecessary for the Court to determine whether the 
Commission abused its discretion in refusing to waive Rule 1. 389 and in 
failing to consider at that point appellant’s pleadings of February 18 and 
April 13, 1954 on their merits. Outraged at a denial based on a pleading 
technicality, when important public interest factors were obviously involved, 
Radio Atlanta petitioned for reconsideration of the June 21 Order (R. 960-964). 
When new revised issues were published in the Federal Register, after the 
substantial additions of June 21 and July 2, 1954, Radio Atlanta within the 
ensuing 15 days also reoffered its original petition seeking leave to show 
the availability of another frequency (R. 974-978). Once again, some six 
months later, the Commission reaffirmed its holding that the requests were 
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untimely (R. 562-564). This time the Commission did discuss the plead¬ 
ings on the merits — after it knew that the hearing had been held and that 
to add the issue at that date would necessitate reopening the record. Here 
again an appellate court, if it concurred in the Commission view that the 
enlargment request was untimely, could affirm on that ground and not reach 
the merits. But at this juncture, Newman petitioned (R. 565-567) the Com¬ 
mission to waive its "10% rule" (Rule 3.28(c), 1 RR 53:28(c)). In a timely 
opposition Radio Atlanta, with a supporting engineering affidavit, showed 
that 1430 kc was still available for use in Hartselle, that Newman* s proposal 
on 860 kc violated allocation and engineering standards, and that under these 
circumstances the inefficient operation proposed by Newman should not be 
condoned, and that Rule 3.28(c) should not be waived -- with another fre¬ 
quency equally available with which to provide Hartselle with a station of 
its own, a frequency which would not preclude a grant of Radio Atlanta’s 
10-kw proposal (R. 592-614). 

Thus, the question whether Radio Atlanta should have been permitted 

t 

to show the availability of another and better frequency for use in Hartselle 
is before this Court on the merits — stripped of any pleading question 
whether the request, filed more than eight months before the actual hearing, 
was timely. 

Viewed on the merits, particularly in the context of the instant pro¬ 
ceeding, the evidence thus sought to be adduced was highly germane to an 
appropriate public interest determination. The applications of Radio Atlanta 
and Newman were mutually exclusive — only one could be granted. Radio 
Atlanta was already operating on 860 kc and was seeking to increase its 
power from 1000 watts to 10,000 watts, thereby providing a new broadcast 
service to 150,000 persons, some of whom at present receive only two 
other services, and none from a station catering to the special needs of 
the Negro race. 1 The use of 860 kc at Hartselle (with only 250 watts — the 
minimum permitted on this "wide coverage" facility) would block the addi¬ 
tional service thus proposed by Radio Atlanta. The utilization of 860 kc at 

* Station WERD is owned and operated by Negroes (R. 740-743); it places special emphasis on the needs of 
the Negro race (R. 743-745), which constitutes a substantial element of the population of Georgia. In this 
dual respect, so far as the present record shows, its ownership and operation are unique. 
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Hartselle was itself an unsatisfactory use of this frequency. Newman 
would cause substantial interference to Station WMTS to the point that that 
station would lose 25. 51% of the population it should serve; it would cause 
interference to Station WILD. Newman in turn would receive substantial 
interference. Instead of serving 101,900 persons within his normally pro¬ 
tected 0. 5 mv/m contour, the foregoing interference would reduce his 
coverage to 86,640 persons — such loss being in excess of the 10% maxi¬ 
mum condoned by Rule 3.28(c). 

Although the town of Hartselle (population 3429) has no station of its 
own, it does receive primary service from Station WHOS in Decatur, 
Alabama, 12 miles away. If no other frequency were available, perhaps 
the 150,000 people in the rural areas west of Atlanta should be denied the 
expanded and unique program service proposed by Radio Atlanta so that 
Hartselle could have a Tt hemmed in” operation with 250 watts on 860 kc. 

But were another frequency available for use in Hartselle, with none of 
the engineering drawbacks inherent in Newman’s proposal and which would 
at the same time allow Radio Atlanta to provide the additional service it 
proposes, in complete conformity with the Commission’s Standards, com¬ 
mon sense indicates that such facts would be highly significant in the proper 
public interest determination to be reached by the Commission. In fact, 
two sections of the Communications Act (Sections 303 (g) and 307 (b)) high¬ 
light the need for the Commission to consider such matters. 

Section 303 (g) requires the Commission to T ’encourage the larger 
and more effective use of radio” (47 U. S. C. Sec. 303 (g)). If Hartselle 
can have a station of its own on 1430 kc or 1600 kc and at the same time 
Radio Atlanta’s facilities can be improved so as to provide service to 
another 150,000 persons, the consideration here of an alternative frequency 
would quite obviously result in the ’’larger use" of radio. Similarly it 
would result in a more "efficient use" because, as the instant Decision 
makes clear, the use of 860 kc in Hartselle is a far cry from an efficient 
proposal. 

Section 307 (b) of the Act is even more specific. That Section requires 
the Commission to "make such distribution of licenses, frequencies, hours 
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of operation, and of power among the several States and communities as to 
provide a fair, efficient , and equitable distribution of radio service to each 
of the same” (47 U.S.C. Sec. 307(b)). 

We are not without applicable precedent in this field. In Beaumont 
Broadcasting Corp . v. Federal Communications Commission , 91 U.S. App. 
D.C. Ill, 202 F. 2d 306 (1952), an applicant for a construction permit, 

Ozarks Broadcasting Company, proposed an increase in power on 560 kc, 
using a directional antenna, which would cause objectionable interference to 
a station licensed to Beaumont Broadcasting Corporation. 1 At the hearing 
before an Examiner, Beaumont offered to prove that by utilizing a different 
directional array it would be possible for Ozarks to afford complete protec¬ 
tion to other stations without substantially curtailing its own service area. 

The Examiner rejected such evidence and his action was affirmed by the 
Commission. This Court reversed, stating (p. 117) that the Tt issue ten¬ 
dered by this proffer was not whether Beaumont’s rather than Ozarks’ an¬ 
tenna proposal should have been adopted. It was whether the public interest 
would be served by a grant to Ozarks with attendant interference when such 
interference might be eliminated by an antenna design not advanced by 
Ozarks.” 2 

Here, paraphrasing the language in the Beaumont case, the issue ten¬ 
dered by Radio Atlanta was not whether Radio Atlanta’s proposal for Hart- 
selle rather than Newman’s proposal should have been adopted, it was whe¬ 
ther the public interest would be served by a grant to Newman on 860 kc with 
attendant interference (to and from other stations) when such interference 
might be eliminated by utilizing the alternative frequency proposed by Radio 
Atlanta. 

1 Because of its relevancy to other aspects of the instant appeal, it should be noted that the interference to 
Beaumont was in an area which that station had recently gained by reason of an increase in power, an appli¬ 
cation which had been granted while Ozarks* application for increase of power was co-pending. Accordingly, 
as in the WMTS and WILD grants in the instant proceeding, the giant to JJeaumont was conditioned on "any 
interference that might result /to Beaumont/ if the /Ozarks’ application/ were subsequently granted." 91 

U. S. App. D. C. at p. 113. 
o 

On the remand of that case the Commission included an express issue on whether Ozarks' could design an 
array which would cause no interference to Beaumont (9 RR 51). At the time the Ozarks case was originally 
heard the Commission was using so-called "boiler plate” issues. In the past few years the Commission has 
been specifying more explicit issues, thus placing upon the parties the burden of requesting in advance of the 
hearing an enlargement of issues where they desire to make a special showing on matters not explicitly embraced 
in the issues originally specified by the Commission. Knowing that evidence on the availability of an alterna¬ 
tive frequency would be rejected under the issues originally specified, appeUant in advance of the hearing 

_/Footnote continued on next page/ 
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The Commission, as we read its Decision, seeks to differentiate the 
Beaumont case on two factual grounds: (1) that Beaumont "did not involve 
a question of competing applications where an applicant contended that another 
frequency might be used by its competitor;” and (2) that Section 307 (b) con¬ 
siderations were not involved in the Beaumont case. The attempted dif¬ 
ferentiation is untenable. 

As an existing licensee and an applicant for greater power on a Class 
II frequency (on which powers up to 50,000 watts are permitted), Radio At¬ 
lanta is definitely a "party in interest." Therefore, like Beaumont, it had 
standing to request a public interest issue. In fact, Beaumont at the time 
it proffered an alternative directional pattern was seeking to protect an area 
which had been granted on condition that it accept any interference which it 
would receive from a subsequent grant of Ozarks' application. Notwithstand¬ 
ing this condition, because of public interest considerations, the Commis¬ 
sion was reversed for not permitting Beaumont to show the availability of 
another directional pattern which would not deprive Beaumont of the area 
for which it had received a conditional grant. 

The Commissions attempted distinction between an applicant and an 
existing licensee (vis-a-vis its right to show an alternative pattern or fre¬ 
quency) is also untenable from another standpoint. In American Broadcasting 
Co., Inc, v. Federal Communications Commission , 85U.S. App. D.C. 343, 
179 F.2d. 437 (1949), American, as licensee of Station KECA, requested 
reconsideration of a grant made to Station KTHT, in which it sought to show 
inter alia a different directional pattern for KTHT which would eliminate 
the interference that KTHT would otherwise cause to Station KECA between 
its "normally protected^ 1 (2. 5 mv/m contour) and its "established service 
area" (1.83 mv/m contour). In remanding that case to the Commission, 
this Court stated that American was in effect seeking a modification of its 
license, under the "individual merit standard, M in which it was asking for 
"protection from interference to a contour within its service area but beyond 

/Footnote continued from preceding page/ 

sought a specific issue on the point. We thus have an a fortiori situation as against that involved in the Beau- 
mont case where no enlargement was sought in advance of the hearing and where the proffer was delayed until 
after cross-examination of Ozarks' witness. 
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its present normally protected contour. 0 In other words, American was 
treated as an applicant which sought protection of 153,644 persons not within 
its "normally protected contour" at the time it submitted a revised antenna 
pattern for KTHT. Similarly, here, Radio Atlanta by showing the availability 
of another and a better frequency for HartseUe is seeking to bring within its 
coverage 150,000 persons not now within its normally protected contour. 

To assert, as does the Commission, that Section 307 (b) considerations 
were not involved in the Beaumont case is patently absurd. In Beaumont , 
where the intervenor asked to submit a different directional pattern which 
would not deprive Beaumont of 59,736 listeners, this Court held that the 
showing was relevant to a "public interest" determination. Since Ozarks T 
pattern would create this interference problem, which Beaumont’s would 
eliminate, this was a shorthand way of spying that the Commission was 
• under a statutory mandate to "encourage the wider use of radio" (Section 
303 (g)), to "make a fair, efficient,- and equitable distribution of radio serv- 
ice" (Section 307 (b)), and to grant applications in the "public interest" (Sec¬ 
tion 309 (a)). Cf. American Broadcasting Co., Inc, v. Federal Communi¬ 
cations Commission , 85 U.S. App. D.C. 343, 179 F. 2d 437 (1949). In that 
case the Court seemingly approved American’s effort to show an alternative 
directional pattern for KTHT, 1 and in doing so noted (p. 347, fn. 4) that 
American was relying on Sections 303 (g), 307 (b) and 309 (a) of the Act. 

Hence, Section 307 (b) considerations were clearly involved in Beaumont: 

Was it an "efficient" distribution of frequencies and power to make a grant 
of Ozarks’ proposal which would cause interference to 59,736 persons in 
Beaumont’s service area, when such interference problems could be elimi¬ 
nated if Ozarks utilized a different pattern proposed by Beaumont? In the 
instant case, was the Commission’s action granting Newman’s proposal for 
HartseUe in the "public interest" when another frequency was available which 
would not cause interference to nor receive interference from existing sta¬ 
tions and which would at the same time enable Radio Atlanta to serve another 
150,000 persons in rural areas to the west of Atlanta? This Court has said 

* See Beaumont Opinion, 91 U S. App. D.C. at p. 117, fn. 30. 
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that the proffered evidence should have been considered in the Beaumont 
case. "Public interest" and Section 307 (b) considerations dictate the same 
result here. 


n 

The Commission Erred in Its Treatment of the 
WMTS and WILD Interference Problems _ 

As mentioned in our Statement of the Case, while Radio Atlanta’s and 
Newman’s applications were awaiting hearing, the Commission granted (1) 
an application by Station WILD, Birmingham, Alabama, "subject to the con¬ 
dition that the licensee shall accept such interference as would be received 
from the operation presently proposed" by Newman for Hartselle, Alabama, 
and (2) an application by Station WMTS, Murfreesboro, Tennessee "subject 
to the condition that the permittee accept any objectionable interference from 
the WEED proposal. ’’ 1 Both parties accepted the conditional grants thus ten¬ 
dered and were on the air before the hearing was held on the instant appli¬ 
cations. 

Those stations having accepted their grants and licenses, subject in the 
one case to whatever interference would be caused by a subsequent grant of 
Newman’s application and in the other case subject to whatever interference 
would be caused by a grant of Radio Atlanta’s application, are estopped to 
object to the grants in question. They lacked standing to intervene as of 
right and would not be "persons aggrieved" for purposes of judicial review. 
Crosley Corporation v. Federal Communications Commission , 70 App. D. C. 
312, 106 F.2d 833 (1939), cert , den. 308 U.S. 605 (1940). 

In our view the Commission stands in little, if any, better position, 
by reason of these express conditions, to utilize any interference which New¬ 
man would cause to Station WILD, or which Radio Atlanta would cause to 
Station WMTS, as a ground for denying the instant applications. These 


This practice of the Commission in tendering a conditional grant under Rule 1.383 is not unusual when the 
interference between co-pending applications is not "substantial" and when one of the co-pending applications 
cannot be simultaneously granted because of other considerations, e.g., interference with a third application. 
See Beaumont Broadcasting Corp . v. Federal Communications Commission. 91 U.S. App. D.C. Ill, 113, 
202 F.2d 306 (1952). In that case this Court held that Rule 1.383 "is designed to assist in the expeditious dis¬ 
patch of competing applications, 'a matter not unrelated to achieving the ends of justice’ ... It violates 
neither the Federal Communications Act nor the Fifth Amendment." 
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applications, it must be remembered, were co-pending with those of WILD 
and WMTS when the conditional grants were made. If interference which 
Newman or Radio Atlanta would cause to WILD and WMTS, respectively, 
were to be subsequently used as a reason for not granting the said applica¬ 
tions, Newman and Radio Atlanta are being deprived of comparative hear¬ 
ings they were entitled to under the Ashbacker decision, 326 U.S. 327 (1945). 
When the WILD and WMTS grants were made, those grantees could have re¬ 
jected the conditions and demanded a hearing;. Rule 1.383, 1 RR 51:383. 

But Newman and Radio Atlanta, with those conditions inserted, would have 
been powerless to object to the grants and to insist on a comparative hearing. 
They would have been told that their rights were fully protected (Newman 
vis-a-vis WILD and Radio Atlanta vis-a-vis WMTS) by virtue of the fact that 
the interference would not be used in derogation of a subsequent grant of 
their respective co-pending applications. Radio Cleveland , 11 RR 352 (1954). 
To allow the Commission to make a grant on condition, and then to turn 
around and use such interference against a co-pending applicant, would be 
to permit the Commission to emasculate the Ashbacker doctrine. 

So that there be no confusion, we are not stating that Newman and Radio 
Atlanta could not have objected if the conditions had not been inserted. They 
would have been in a position to insist that the WILD and WMTS applications 
not be granted without comparative consideration or if grants were to be 
made ahead of a grant of their applications that they contain appropriate con¬ 
ditions. Ashbacker v. United States , 326 U.S. 327 (1945). 

Bearing in mind the foregoing principles, with which we would not ex¬ 
pect the Commission's general counsel to disagree, we now come to a situa¬ 
tion where a grant is made without a condition (as was the WMTS grant vis- 
a-vis Newman) but where it will in fact cause interference to another appli¬ 
cation co-pending and unacted upon at the time of the grant. In that situation, 
at least in the absence of an intervening change in the Standards defining 
"interference, M we submit that the ungranted applicant cannot complain if 
the actual interference picture is shown in the subsequent hearing and such 
facts are utilized as a reason for subsequently denying said application. We 
so assert inasmuch as the ungranted applicant was in a position to bring to 


28 

the Commissions attention, by measurements or otherwise, the true inter¬ 
ference picture and to insist on an appropriate condition — as Ozarks did in 
the Beaumont case, supra . 

Here the Commission granted WMTS without inserting a condition with 
respect to Newmans application; it only inserted a condition with respect to 
Radio Atlanta’s . As we have seen, Radio Atlanta could not object to the con¬ 
dition. That condition precluded appellant from asking that WMTS’s appli¬ 
cation be held up until the Commission acted upon Radio Atlanta T s application. 
But Newman was in a position, for a period of 30 days (under Section 309(c) 
or 405 of the Act), to demand that a similar protective condition be inserted 
with respect to his application by submitting measurements showing that 
interference would exist. This he did not do and thus ran the risk that 
WMTS would become (as it did) a licensed station before his application was 
heard and decided, and that such interference would be used against him. 

Newman seeks to excuse his failure to take protective steps on the 
ground that the Commission, after granting WMTS, substituted a new Soil 
Conductivity Map of the United States for its previous Map, and that such 
Map shows greater interference than was disclosed by the earlier Map. This 
excuse is without merit. The Commission, in promulgating a new Map, did 
not modify its Rules on what constituted interference or what constituted a 
station’s normally protected contour . At all times since the Standards of Good 
Engineering Practice were promulgated in 1939, and the same is true today, 
the exact method for determining ’’interference” and ’’normally protected 
contours” of a given station is by measurements taken in accordance with 
detailed procedures set forth in the Standards. In the absence of such measure¬ 
ments, or where the applicant wishes to avoid the expense of measurements, 
he is permitted to compute such interference on the basis of conductivities 
shown in the Map of Ground Conductivities then in use and effect. But mea¬ 
surements taken in accordance with the Standards at all times supersede 
computations based on the Soil Conductivity Map. The distances WMTS’s 
signal would go out, the distances which Newman’s signal would traverse, 
the signal intensity which constituted their respective ’’interference free 
contours, ” the signal intensity which constituted ’’interference” were the 
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same both before and after February 24, 1954 when the Commission brought 
its Soil Conductivity Map up-to-date. Measurements taken before and after 
that date would have shown the same values. The only effect of the new Map 
was to permit an applicant to rely upon more recent accumulated data ex¬ 
pressed on that Map, as against the 1939 version, and to compute the fore¬ 
going values without taking measurements. 

The Commission in its orders prior to the hearing (R. 99-106), the 
Examiner in his rulings during his consideration of the case (R. 195, 1129), 
and the Examiner in his Initial Decision (R. 1133-1141), seemingly agreed 
with each of the foregoing contentions. After the promulgation of the new 
Soil Conductivity Map, the Broadcast Bureau requested an issue on the ex¬ 
tent of the interference which both Radio Atlanta and Newman would cause 
to WMTS (R. 62-70). The Bureau did not contend that computations based 
on the new Map showed any greater interference by Radio Atlanta to WMTS 
than under the old Map (see R. 102). In responses thereto Radio Atlanta 
called attention to the express conditions contained in the WMTS grant vis- 
a-vis Radio Atlanta T s application (R. 84-87); it further pointed out that if the 
Commission (notwithstanding this condition) proposed to consider any inter¬ 
ference which Radio Atlanta would cause to WMTS, then it should likewise 
(notwithstanding a like condition) consider the interference which Newman 
would cause to WILD (R. 951-954). In an accompanying engineering affidavit 
it was stated that computations based on the old Map showed interference by 
Newman to WILD in an area of 72 square miles with a population of 3,633 
persons, and based on the new Map in an area of 259 square miles with a 
population of 8,479 (R. 953). 

In its Memorandum Opinion and Order of July 2, 1954, revamping the 
issues, the Commission, after noting that the computed interference which 
Radio Atlanta would cause to WMTS was ’Unsubstantial” under the old Map 
(R. 102), that there was no contention that the interference would be any 
greater under the new Map (R. 102), and that WMTS had not sought to inter¬ 
vene (R. 102), stated: ”In view of the condition to the WMTS grant, the in¬ 
terference to Station WMTS from the proposed WERD operation should not 
be a factor in the Commission’s consideration of the WERD application” 
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(R. 102-103). It therefore declined to add an issue with respect to any in¬ 
terference which Radio Atlanta would cause to WMTS, but did add such an 
issue with respect to the interference which Newman would cause to WMTS 
(R. 105, Issue 6). And for the same reasons the Commission refused to 
add an issue on the interference which Newman would cause to WILD (R. 

104). Station WMTS was made a party to the proceeding solely with respect 
to Newman's application (R. 106). 

Relying on the decision thus reached by the Commission in its July 2, 
1954 Order (R. 99-106), Radio Atlanta made no effort at the hearing to show 
the interference which Newman would cause to WILD. It likewise assumed 
that any interference which Radio Atlanta would cause to WMTS would be 
similarly ignored. At the insistence of the Examiner the parties conferred 
among themselves and agreed upon compromise engineering figures on all 
technical data called for by the issues. Although counsel for Newman per¬ 
sisted in his efforts to show interference which Radio Atlanta would cause 
to WMTS, the other parties to the proceeding were of the view that any such 
interference was irrelevant under the issues and in no way acquiesced in 
Newman's calculations on this score. At the hearing the Examiner agreed 
that such matters were irrelevant and that any data thereon would be ignored 
(R. 195). In fact, the Examiner struck references to such matters which 
Newman included in his nontechnical findings (R. 636). Likewise, in the 
stipulated engineering findings proposed by the Broadcast Bureau and joined 
in by the other parties, no finding was made on this matter (R. 568-580). 

The Examiner's Initial Decision similarly made no mention of the matter 
(R. 640-648). The Broadcast Bureau filed no exceptions to this aspect of 
the decision (R. 660-675), and Newman filed no exceptions whatever. 

However, in rewriting the Initial Decision, the Commission seized upon 
those portions of Newman's exhibits, not acquiesced in by the other parties, 
and found as a fact that Radio Atlanta would cause interference to WMTS 
(R. 740, par. 11). It made no comparable finding that Newman would cause 
interference to WILD (R. 739, par. 9). Similarly in Conclusion 3 the Com¬ 
mission states that Radio Atlanta's proposed operation "would cause inter¬ 
ference to Station WMTS" (R. 748). It makes no reference in its conclusions 
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to the interference which Newman would cause to WILD. It then devotes three 
paragraphs of its conclusions to the WMTS matter (R. 750-751, pars. 7, 8, 
and 9), again making no reference to WILD. 

Thus, Radio Atlanta which abided by the "rules of the game" and con¬ 
fined its evidence to the issues specified in the July 2, 1954 Order (R. 99- 
106), is penalized in two respects: evidence wrongfully proffered by Newman, 
not agreed to by the other parties and not accepted by the Examiner (R. 195, 
1129), was utilized by the Commission as showing interference by Radio At¬ 
lanta to WMTS; evidence attached to pleadings which led up to the July 2 
Order (R. 953), showing that Newman would cause substantial interference 
to WILD, not tendered at the hearing because of the Commission’s explicit 
rulings (R. 102-103), was totally ignored. In other words, Radio Atlanta is 
"damned" for interference to WMTS which should not have been counted 
against it, and Newman gets off "scot free" for identical interference which 
he would cause to WILD. Thus, Radio Atlanta has been prejudiced by the 
Commission’s action changing the "rules of the game" after the record was 
closed. With WMTS and WILD granted subject to like conditions, the Com¬ 
mission cannot in its findings advert to interference which Radio Atlanta will 
cause to WMTS and ignore more substantial interference which Newman will 
cause to WILD. On this point, the case must be remanded with directions 
either to ignore any interference which Radio Atlanta would cause to WMTS, 
or if such evidence is to be considered, to allow Radio Atlanta to show the 
interference which Newman will cause to WILD. 

in 

The Commission Erred in Not Denying Newman’s 
Application on Interference Grounds _ 

In the Decision under review (R. 732-756) the Commission first con¬ 
cludes that Newman’s application, notwithstanding requirements embodied 
in Rules 3.24(b) and 3.28(c), is eligible for a grant (R. 748-754), Conclu¬ 
sions 4-15). With two mutually exclusive applications thus before it, the 
Commission then concludes that the mandate of Section 307 (b) requires a 
grant of Newman’s application (R. 755, Conclusion 17). But two applications 


are not mutually exclusive unless and until it be properly determined that 
either one, by itself, could be granted. We submit that Newman’s appli¬ 
cation should have been denied outright on interference grounds, thus ren¬ 
dering unnecessary any decision on which should be preferred. The Com¬ 
mission, on the basis of the present record, should not have concluded that 
a grant of Newman’s application (even had it been the only application before 
it) would serve the public interest, convenience, and necessity. 

Newman would provide a new interference-free daytime service to 
86,640 persons within his 0. 5 mv/m contour (R. 738, 748). Hartselle pres¬ 
ently has no station, but it receives primary daytime service from WHOS, 
Decatur, Ala., 12 miles away (R. 738). The remaining portions of New¬ 
man’s proposed service area receive 4-7 other services (R. 738). Against 
these gains are to be balanced the following considerations: The Newman 
proposal would cause additional objectionable interference to Station WMTS, 
Murfreesboro, Tenn., in an area of 291. 8 square miles including 10,705 
persons or 6. 57% of the 162,915 persons within WMTS’s 0. 5 mv/m nor¬ 
mally protected contour (R. 739). Station WMTS presently receives ob¬ 
jectionable interference from Station WSON, Henderson, Ky., in an area 
of 165.25 square miles including 29,306 persons and from Station WTVK, 
Knoxville, Tenn., in an area of 36. 66 square miles including 1, 554 persons 
(R. 739). These existing interference percentages are respectively 17.99% 
and 0.95% (totaling 18.94%) of the 162,915 persons within WMTS’s 0. 5 
mv/m normally protected contour (R. 739). The ultimate total would be 
25. 51% if Newman were granted (R. 739). A portion of this additional in¬ 
terference area presently receives service from only two other stations 
(R. 739). With a grant of Newman’s application this area will thus be re¬ 
duced from three to two services (R. 739). In condoning this loss of serv¬ 
ice the Commission did so on a record which fails to show the type and 
character of program service presently provided by WMTS (R. 752). Ab¬ 
sent such information the Commission was in no position to determine that 
the people in and around Hartselle had a greater need for the service pro¬ 
posed by Newman than did the people in and around Murfreesboro for the 
service presently provided by WMTS. Democrat Printing Co. v. Federal 
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Communications Commission, 91 U.S. App. D. C. 72, 202 F. 2d 298 
(1952). 

In addition, Newman will receive objectionable interference from 
Station WMTS in an area of 255 square miles including 12,203 persons or 
12% of the 101,900 persons within the 0. 5 mv/m normally protected con¬ 
tour. He will also receive objectionable interference from Station WILD 
(3%). Thus, in proposing 250 watts on 860 kc at Hartselle, Newman fails 
to serve 15% of the population he should within his 0. 5 mv/m daytime con¬ 
tour, thereby violating Rule 3.28(c), the so-called tT 10% rule" (R. 749). 

The instant record is devoid of evidence warranting a waiver of Rules 
3.24(b) and 3.28(c). The channel here sought is a Canadian clear on which 
the United States is permitted to place stations with powers up to 50 kw 
daytime. Newman seeks the minimum permissible power on this channel 
(250 w). Even then, he will increase the interference to an existing station 
at Murfreesboro to the point it will be losing 25. 51% of the population it 
would normally serve. A portion of the added interference area would be 
thereby limited to two other services (instead of the three it presently re¬ 
ceives). Newman himself would fail to serve 15% of the population residing 
within his normally protected 0. 5 mv/m contour. Newman will not serve any 
"white area," i. e., area without existing service. Under the circumstances, 
it seems clear that he is proposing an inefficient utilization of a Class n 
channel, in contravention of Rule 3.24(b). See Yates, 5 FCC 213, 215 (1938); 
Pacific Radio Corporation , 6 FCC 475, 478-479 (1938). 

The violation of Rule 3.28(c) is substantial. In fact, 50% more people 
residing within Newman’s primary service (j. 5 mv/m) contour would re¬ 
ceive interference than is permitted by new "10% rule." In its Report 
and Order adopting that Rule, the Commission stated, after showing the 
fundamental need for such a rule from an allocations standpoint (10 RR 
1595, 1600, (1954) ): 

"We conclude that the proposal as revised should be adopted 
because it represents the most appropriate balance between 
the competing factors of optimum utilization of available 


frequencies and protection of existing stations against 
interference. As stated, the new provision is not mere¬ 
ly a general guide but a fixed, certain rule . Since this 
is so, the new provision should be placed in the Commis ¬ 
sions Rules rather than the Standards . M i 

A footnote appended to this Report and Order stated that waivers of the 
"10% rule" "will be granted only in unusual circumstances in which it is 
clearly demonstrated that the public interest requires such exceptional 
action." 

In a Memorandum Opinion and Order, released November 1, 1954, 
the Commission denied a petition requesting a stay of the effectiveness of 
the new "10% rule" (10 RR 1600a). In that case the petitioner contended 
that the new rule should not be applied with respect to applications filed 
and actively prosecuted prior to the effective date (September 7, 1954) 
of the rule. In denying this contention, the Commission held (10 RR 1600a, 
1600c): 

tf We also have often determined, when the public interest 
required changes in the rules, that all pending applica¬ 
tions — whether designated for hearing, in hearing, or upon 
which a hearing has been held — are in the same position as 
applications filed after the promulgation of the new rules 
and are subject to the rules of the Commission in effect at 
the time of final consideration of such applications." 

The petitioner in that case also advanced the argument that the new 

"10% rule" should be stayed because it contains no provisions for deviations 

from the 10%-population criterion when daytime interference exceeds 10%. 

In disposing of this thesis, the Commission stated (10 RR 1600a, 1600d): 

"Such a provision was intentionally omitted by the Commis¬ 
sion in codifying the permissible deviations from the rule. 

The exceptions adopted as part of the rule are limited to 
those which, for the reasons we gave in the Report and 

* As this Court pointed out in the Beaumont case, 91 U.S. App. D.C. Ill, 115-116, the Commission's 
10$> criterion was originally included in its Standards and not in its Rules. Since the provisions of the 
Standards were "only a norm, not a hard and fast rule," the Commission frequently permitted substantial 
departures therefrom. In the rule-making proceeding which led up to the new version of the 10^ criterion 
(Rule 3.28(c)), the Commission endeavored to recodify the exceptions it would hereafter tolerate, and to 
that end placed the criterion in its Rules rather than its Standards (10 RR 1595). As originally proposed the 
rule would have permitted exceptions for daytime only stations providing a first transmission service to a 
given community. But in the Rule as finally adopted (Rule 3.28(c)), such an exception was "intentionally 
omitted. " (10 RR 1600d). 





Order, we believe are required in the public interest. 

In our view, no such exceptions are warranted for day¬ 
time interference in excess of ten percent.” ~~ 

When it is borne in mind that Radio Atlanta offered to show that another 
comparable operation on another frequency was available for Hartselle, an 
operation which would comply in every respect with the Commission’s 
Rules and Standards, the Commission could not properly conclude that a 
waiver of its Rules and a grant of Newman’s application would serve the 
public interest, convenience, and necessity. Newman’s application should 
have been denied outright on interference grounds (noncompliance with basic 
public interest concepts embodied in Rules 3.24 (b) and 3. 28 (c)). Had the 
Commission so ruled, Radio Atlanta’s application would have been auto¬ 
matically granted. Thus, Radio Atlanta was prejudiced by the Commission’s 
failure to give full effect to the requirements of Rules 3.24(b) and 3.28(c). 

IV 

The Commission, in Considering the Mandate of 
Section 307 (b) in Paragraph 17 of Its Conclusions, 

Ignored Relevant Considerations _ 

The Commission, in the conclusions set forth in the Decision here 
appealed from, has compartmentalized its treatment of the problems 
raised by the Newman and Radio Atlanta applications. The Commission 
first concluded (Conclusions 4-15) that the interference which Newman will 
cause to and receive from existing stations did not warrant a denial of his 
application (R. 748-754). 1 Having thus determined that Newman’s applica¬ 
tion was properly before it, the Commission next concluded (Conclusion 
17) that the mandate of Section 307 (b) required a grant of Newman’s appli¬ 
cation rather than Radio Atlanta’s (R. 755), a conclusion which made it 
unnecessary for the Commission to consider the two applications on their 
comparative merits (R. 755, Conclusion 18). 

* Radio Atlanta had contended in its Proposed Findings and in its Exceptions that Newman's application, 
even if it were the only application involved in the proceeding, would have to be denied because of nu¬ 
merous respects in which it violated the Commission's Rules, precedents, and policies (R. 1041-1128, 

1146-1195). 
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So that there can be no quarrel on what the Commission did or did 

not consider in concluding that Section 307 (b) was decisive, we set out in 

full its treatment of this matter (R. 755, Conclusion 17): 

" . . . . These applicants propose to serve two separate 
communities. Therefore, the applications must be con¬ 
sidered in the light of Section 307 (b) of the Communications 
Act of 1934, as amended, which requires the Commission 
to r make such distribution of licenses, frequencies, hours 
of operation and of power among the several States and com¬ 
munities as to provide a fair, efficient, and equitable distri¬ 
bution of radio service to each of the same." The City of 
Atlanta now has seven standard broadcast stations, including 
WEED, and there is pending a license application for an eighth 
such station, while there is no local transmission facility of 
any kind located in Hartselle. A grant of the application of 
Radio Atlanta, Incorporated, would provide no additional trans¬ 
mission facilities to the City of Atlanta but would extend its 
service to areas located at substantial distances from Atlanta 
which now receive primary service from a number of stations 
(the minimum number being two and the maximum being nine) 
while Hartselle would continue to be without its own radio sta¬ 
tion. Further, Hartselle now receives primary service from 
only one station, whereas Atlanta has an abundance of such 
service. It is clear, therefore, that fairness and equity re¬ 
quire the grant of a first broadcast facility to Hartselle to pro¬ 
vide a means of community self-expression, and a second pri¬ 
mary service to that city, before providing for an improve¬ 
ment in the transmission services available to the residents 
of Atlanta. Accordingly, under the mandate of Section 307 (b) 
of the Communications Act of 1934, the application of Dorsey 
Eugene Newman is to be preferred to that of Radio Atlanta, 

Inc. 11 

In thus holding that Section 307 (b) was decisive, the Commission did 
not jit that point consider the following matters: (1) the fact that 860 kc is a 
Class n frequency (Canadian Clear Channel) designed for "wide coverage" 
rather than "local outlet use;" (2) the interference which Newman would cause 
to other stations; (3) the interference which Newman would receive from other 
stations; (4) the inefficient use of 860 kc with 250 watts power proposed by 
Newman; (5) the greater population which Radio Atlanta would serve; (6) the 
more efficient use of 860 kc proposed by Radio Atlanta; (7) the availability 
of another frequency for Newman’s use in Hartselle; (8) the special charac¬ 
ter of the program service provided by Radio Atlanta; (9) the areas and 




populations which would have the number of their present services reduced 
from three to two by a grant of Newman’s application; (10) the areas and 
populations which would have their number of services increased from two 
to three by a grant of Radio Atlanta’s application; and (11) the serious non- 
compliance of Newman’s application with the Commission’s Rules and Stand¬ 
ards (R. 755). 

To make ourselves clear, the foregoing matters were dealt with by 
the Commission in a previous portion of its Decision — in Conclusions 4- 
15 dealing with the question whether Newman’s application should not be 
denied outright for noncompliance with the Commission’s Rules, Standards, 
and policies (R. 748-754). These matters were taken up individually and 
found, one by one, not to require an outright denial of Newman’s application 
(R. 748-754 )} Having thus concluded that it had two applications before it, 
the Commission then took up Section 307 (b) — which it found to be decisive 
(Conclusion 17), because Hartselle had no station of its own while Atlanta 
had several (R. 755). But in reaching this conclusion it ignored, presum¬ 
ably as not relevant to that aspect of the case, the serious interference prob¬ 
lems inherent in Newman’s proposal (R. 755). This was error. Those mat¬ 
ters were relevant not only to the question whether Newman should be denied 
outright for noncompliance with the Rules and Standards, but also to the ques¬ 
tion whether Section 307 (b) dictated the grant of one application over the other. 
This is so because the allocation principles embodied in Rules 3.24(b) and 
3.28(c) are themselves an attempt by the Commission to implement the man¬ 
date of Section 307 (b). 

A mere examination of the basic statute, the Commission’s Rules, and 
its Engineering Standards makes this fact clear. Section 307 (b) imposes 
upon the Commission, in considering applications, the obligation to ’’make 
such distribution of licenses, frequencies , hours of operation, and of power 
among the several States and communities as to provide a fair, efficient , 
and equitable distribution of radio service to each of the same” (47 U.S.C. 

Sec. 307 (b)). Section 303 (f) empowers the Commission to ’’make such 


l 


Even on this point their cumulative impact was not weighed (see R. 748-754). 



regulations not inconsistent with law as it may deem necessary to prevent 
interference between stations and to carry out the provisions of this Act” 

(47 U.S.C. Sec. 303(f)). Section 303(h) confers upon the Commission 
"authority to establish areas or zones to be served by any station" (47 
U.S.C. Sec. 303(h)). 

Acting pursuant to these statutory provisions, the Commission has 
adopted a number of Rules here pertinent. The Commission has set up 
"three classes of standard broadcast channels," namely, "clear channels," 
"regional channels," and "local channels" (Rule 3.21, 1 RR 53:21). Clear 
channels are designed to render service over "wide areas" (Rule 3.21(a), 

1 RR 53:21 (a)); local channels are to be used by stations "designed to ren¬ 
der service primarily to a [particular] city or town and the suburban and 
rural areas contiguous thereto" (Rule 3.22(d), 1 RR 53:22(d)). The Com¬ 
mission has designated certain specific frequencies as clear channels, others 
as regional channels, and still others as local channels (Rule 3.25, 1 RR 
53:25). Three classes of stations are permitted to operate on clear channels 
Class IA and Class IB (dominant stations) and Class II (secondary stations). 
The frequency 860 kc is a Canadian Clear Channel on which the United States 
is permitted to place Class n stations at certain distances and affording cer¬ 
tain protection to the Canadian border (Rule 3.25 (c)). 

Having thus set aside certain types of frequencies for various uses 
(part of the mandate of Section 307 (b) of the Act), the Rules further prescribe 
the particular conditions under which individual stations will be licensed to 
operate. Rule 3.24(b) in pertinent part states (1 RR 53:24(b)): 

"(b) An authorization for a new standard broadcast sta¬ 
tion or increase in facilities of an existing station will be is¬ 
sued only after a satisfactory showing has been made in regard 
to the following, among others: 

"(1) That the proposed assignment will tend to effect 
a fair, efficient, and equitable distribution of radio service 
among the several states and communities. 

"(2) That objectionable interference will not be caused 
to existing stations or that if interference will be caused the 
need for the proposed service outweighs the need for the serv¬ 
ice which will be lost by reason of such interference. That the 
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proposed station will not suffer interference to such an ex¬ 
tent that its service would be reduced to an unsatisfactory 
degree . . ." 

By an amendment which became effective September 7, 1954, the Com¬ 
mission further defined what constituted loss of service "to an unsatisfac¬ 
tory degree," resulting from interference caused by existing stations. Rule 
3.28(c), 1 RR 53:28c. That Rule reads in pertinent part: 

"(c) Upon showing that a need exists, a Class II, m 
or IV station may be assigned to a channel available for 
such class, even though interference will be received with¬ 
in its normally protected contour; Provided: (1) no objection¬ 
able interference will be caused by the proposed station to ex¬ 
isting stations or that if interference will be caused, the need 
for the proposed service outweighs the need for the service 
which will be lost by reason of such interference; and (2) pri¬ 
mary service will be provided to the community in which the 
proposed station is to be located; and (3) the interference re¬ 
ceived does not affect more than 10% of the population in the 
proposed stations normally protected primary service area. 

However, in the event that the nighttime interference received 
by the proposed station would exceed this amount, then an as¬ 
signment may be made if the proposed station would provide 
either a standard broadcast nighttime facility to a community 
not having such a facility or if 25% or more of the nighttime 
primary service area of the proposed station is without pri¬ 
mary nighttime service." 

The Commission, in paragraph 14 of the Order adopting Rule 3.28(c), ex¬ 
pressly relied on Section 307 (b) as authority for the promulgation of the Rule 
in question. Section 3.24(b) (1) is an obvious paraphrase of Section 307 (b). 

Thus, in carrying out the mandate of Section 307 (b) the Commission 
was required to consider matters other than the mere fact that Hartselle 
has no transmission facilities of its own. It was under a duty to consider 
applicable Rules and Standards which are themselves an implementation of 
Section 307 (b). The Commission did not discuss or weigh, in concluding 
that Section 307 (b) was decisive (R. 755, Conclusion 17), the following 
equally pertinent considerations: 

(1) Newman was not requesting a Class IV frequency, the type of fre¬ 
quency primarily designed as a local outlet for a particular community. He 
was seeking instead a Class n facility on a clear channel, designed for wide 
coverage use under the Commission’s Rules and Standards. The type of 
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facility sought is a highly important consideration in determining whether 
Section 307 (b) is decisive. For example, in Huntington Broadcasting Com¬ 
pany , 5 RR 721, 6 RR 569, the Commission held that Section 307(b) con¬ 
siderations would not be invoked in favor of an applicant for a small com¬ 
munity in a contest for a Class II station against an applicant seeking those 
facilities for a larger metropolitan area, stating (5 RR 721, 743): "The 
frequency involved in this proceeding is a clear channel frequency upon 
which the United States may assign Class n stations . . . Huntington Park, 
a city with a population of 26,648 persons, has no standard broadcast sta¬ 
tion located there. Los Angeles, with a population of 1, 504,277, has 12 
standard broadcast stations, ranging in power from 250 w to 50 kw . . . 
Hence, based upon considerations of the type of frequency involved in this 
proceeding, . . . the Commission believes that no clear distinction on the 
basis of Sec. 307 (b) can be made between the Los Angeles and Huntington 
Park applicants despite the fact Huntington Park has no broadcast trans¬ 
mission facilities of its own. " 

In affirming that decision this Court asserted (89 U.S. App. D.C. 222, 
223, 192 F. 2d 33): "The Commission recognized that Huntington Park might 
well be entitled to what its Rules define as a Class IV station, which oper¬ 
ates on a local channel with a maximum power of 250 watts. But, instead 
of applying for a permit for such a local facility, the appellant sought au¬ 
thority to construct a Class II station to operate on a clear channel ..." 

In other words, because of Section 307(b) allocation principles al¬ 
ready embodied in those provisions of its Rules setting up four types of 
facilities for various uses, that feature of Section 307 (b) requiring that par¬ 
amount importance be given to the first local transmission facility is rare¬ 
ly decisive except where Class IV facilities are involved. See Rossmoyne 
Corp., 7 RR 117 (1951); Belleville News-Democrat, 4 RR 1043 (1950). The 
type of facility which the applicants were seeking is completely ignored by 
the Commission in Conclusion 17 (R. 755). 

(2) Similarly, in Conclusion 17 (R. 755) the Commission ignores the 
interference which Newman would cause to other stations (WMTS and WILD). 
Rule 3.24(b), as shown above, is based on principles embodied in Section 
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307 (b). Certainly, the Commission would not condone interference to 90% 
of an existing station’s service area merely to provide a small community 
with its first transmission facilities.” . . the fact that a proposed opera¬ 
tion would provide a city with ... its first radio braodcast station does 
not per se make a grant of the application in the public interest. Consid¬ 
eration must be given to all problems which are presented by such pro¬ 
posal.” FrankD. Tefft, Jr ., 8 RR 179, 192 (1952). The mandate of 
Section 307 (b) ”does not mean that the absence of broadcast reception or 
of local transmission facilities automaticall y requires the grant of an ap¬ 
plication, without regard to the ensuing impact upon existing stations or 
compliance with the Commission’s Standards. ” North Plains Broadcasting 
Corp., 7 RR 93, 106a (1951). ’’The fact that a proposed operation to pro¬ 
vide a first station is a first service in a community does not per se re¬ 
quire a grant thereof.” Lemoyne College, 6 RR 1251, 1268 (1951). See 
also Acme Broadcasting Co ., 5 RR 283, 288 (1949); Journal-Review, 4 
RR 1240 (1949). In short, in Conclusion 17 the Commission considered 
’’equitable distribution” but not the ’’efficient distribution” factor embodied 
in Section 307 (b), as spelled out in more detail in Rule 3.24(b). 

(3) Likewise, in Conclusion 17 (R. 755), the Commission ignored in¬ 
terference which Newman would receive from other existing stations on 
860 kc — the fact that such interference would reduce the population which 
he would normally serve from 101,900 to 86, 640 (R. 738, 748). Such loss 
(amounting to 15%) violates the fixed ”10%” principle embodied in Rule 
3.28(c). 10 RR 1600b. That rule, as originally proposed, would have per¬ 
mitted an exception where the applicant proposed a first transmission fa¬ 
cility either day or day and night. In the rule as finally adopted, the Com¬ 
mission deliberately, and for reasons which are spelled out in some detail 
in its Report and Order(10 RR 1595, 10 RR 1600a), stated that it was not 
providing an exception for applicants proposing a first daytime-only fa¬ 
cility in a given community, the exception being limited to persons pro¬ 
viding a first ’’nighttime service” (10 RR 1595, 1599). The Commission 
expressly reaffirmed that conclusion in denying petitions for reconsideration 
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(10 RR 1600a, 1600d). Rule 3.28(c), like Rule 3.24(b), is an attempt to 
implement the mandate of Section 307 (b). 10 RR 1595, 1600. Hence, in¬ 
terference which Newman would receive cannot be ignored by the Commis¬ 
sion in deciding whether Section 307 (b) is or is not "decisive. f? 

(4) In Conclusion 17 the Commission considered to some degree 
M equitable” aspects of Section 307 (b) but not the "efficient” distribution 
requirement. The mandate of Section 307 (b) calls for both an "equitable” 
and an "efficient" distribution of facilities. Radio Atlanta proposes 10 
kilowatts on 860 kc, a clear channel designed for wide coverage use. With 
that proposal Radio Atlanta would serve an additional 150,000 persons, 
some of whom have only two other services. Its proposal complies with 
the allocation principles embodied in Rule 3.24(b) and 3.28(c). In con¬ 
trast, Newman proposes only 250 watts, the minimum power permitted 
on 860 kc. A grant of his application precludes the grant of Radio Atlanta T s 
more efficient proposal. This fact, and the inefficient use proposed by 
Newman (interference to and from existing stations), is completely ignored 
by the Commission in paragraph 17 of its Conclusions, where it decides 
that Section 307 (b) is decisive. 

(5) In like manner, in Conclusion 17, the Commission ignored Radio 
Atlanta T s proffered showing (which is not disputed) that another facility is 
available (1430 kc) which could be utilized by Newman to provide Hartselle 
with its first daytime station, a frequency which would not cause interfer¬ 
ence to nor receive interference from existing operations and which would 
permit a grant of Radio Atlanta's proposal to provide an additional service 
to another 150,000 persons. This "public interest" factor should not have 
been ignored by the Commission (as it was) in concluding that Section 307 
(b) was decisive. 

(6) In a similar fashion, in Conclusion 17 the Commission failed to 
consider and weigh the effect Newman's proposal would have on persons 
presently served by Station WMTS. The present record shows that except 
for the town of Hartselle (population 3429) all other portions of Newman’s 
proposed area already have four to seven services (R. 738). The record 
likewise shows that portions of the WMTS service area which will be 
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interfered with by Newman presently have only three services (R. 739). 
This being co-channel interference, these persons will lose service pres¬ 
ently provided by WMTS and will not gain a new service from Newman’s 
operation at Hartselle. In other words, some persons in the interference 
area will have their number of services reduced from three to two. The 
record further shows that portions of the area which Radio Atlanta would 
gain through a grant of its application presently receive only two other 
services (R. 739). In other words, a grant of Newman’s application (with 
the attendant denial of Radio Atlanta) will mean that these persons will be 
limited to two services. The foregoing ’’equitable” and ’’other service” 
considerations, highly relevant to Section 307 (b), were ignored by the 
Commission in Conclusion 17 — holding that Section 307 (b) was decisive. 
While the present record contains data on the program service which New¬ 
man and Radio Atlanta would furnish their respective service areas (R. 
736-738, 743-745), the record does not show what type of service WMTS 
is currently providing the people in the area which that station will lose 
(R. 752-753). If the people in that area are in particular need of WMTS’s 
program service, that fact cannot be glossed over or ignored in deter¬ 
mining the proper application of Section 307 (b). By virtue of Rule 3.24(b) 
the burden of showing that his proposal was in the public interest and that 
the interference to WMTS should be condoned was upon Newman. Since 
the record fails to show the type and character of service which WMTS 
presently provides in the area which it would lose, the Commission is not 
in a position to make an intelligent or considered judgment on the appli¬ 
cability or inapplicability of Section 307 (b). Democrat Printing Co. v. 
Federal Communications Commission , 91 U.S. App. D.C. 72, 202 F. 2d 
298 (1952). 

(7) Likewise, in Conclusion 17 the Commission gives no considera¬ 
tion to the special character of the program service which Radio Atlanta 
presently provides and which it would extend to another 150,000 persons. 
Radio Atlanta is owned and operated by American Negroes (R. 740-743). 
Since 1948 when it went on the air Station WERD has done an outstanding 
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program job (R. 743-745, 755). While it has presented a balanced program 
schedule of interest to all persons, it has concentrated on the needs of the 
Negro race (cf. R. 743-745). It has fostered health programs and medical 
examinations for Negroes; it has carried lectures and luncheon forums of 
Negro guests from local colleges and universities; it has presented drama¬ 
tic shows from Negro high schools and colleges in the area; on Sunday 
afternoons it presents lecture and musical programs taped by the staff of 
WERD at various colleges and universities throughout the South; it has a 
job-mart program designed to find employment for qualified members of 
the Negro race ( R. 743-745). It is the only station in Atlanta and the At¬ 
lanta area which places special emphasis on the needs of the Negro popu¬ 
lation which it serves and which it proposes to serve. As this Court knows, 
approximately 40% of the population of Georgia is Negro. Therefore, in 
giving effect to the mandate of Section 307 (b), the Commission could not 
ignore the special and unique type of service which Radio Atlanta proposes 
to bring to the heavy Negro rural population in the area to the west of At¬ 
lanta. The need of the Negro population in and around Atlanta for the type 
of program service which WERD provides and would provide if its appli¬ 
cation is granted could well outweigh a fourth, fifth, or sixth "routine" 
program service which Newman proposes to provide around the Hartselle 
area. The Commission completely ignores this relevant consideration in 
Conclusion 17. 

By way of summary on this point: The Commission first concludes 
that Newman’s application should not be denied outright for violation of Rule 
3.24 (b) and Rule 3.28 (c), and that it thus has before it two mutually ex- 
clusive applications (Conclusions 4-15). It next concludes that evidence 
regarding the availability of another frequency would be immaterial (Con¬ 
clusion 16). Taking up the two mutually exclusive applications, it then 
concludes that Section 307 (b) is decisive and requires a grant of Newman’s 
application (Conclusion 17). But in reaching that conclusion the only mat¬ 
ter considered is the fact that Hartselle has no station of its own. Other 
matters, which were equally as pertinent to the Section 307 (b) issue as 
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they were to the question whether Newman ? s application should be denied 
outright, were passed over completely and not discussed or weighed in 
Conclusion 17 — where the Commission concludes that Section 307 (b) 
requires a grant of Newman's application. This was palpable error. 

Had the foregoing facts been properly appraised, with the Commis¬ 
sion giving due consideration to "efficient" as well as "equitable" require¬ 
ments of Section 307 (b), as implemented by its own Rules and Standards, 
the mandate of that Section would have indicated a grant of the Radio At¬ 
lanta rather than the Newman proposal. At the wo rst, from Radio Atlanta's 
viewpoint, the Commission should have concluded, as it did in the Hunting - 
ton and Rossmoyne cases where Class n and Class in facilities were in¬ 
volved, that Section 307 (b) was not decisive or controlling. Had it reached 
that conclusion, it would then have been necessary to consider the two ap¬ 
plications comparatively. Viewed from that angle, it is Radio Atlanta's 
contention (as evidenced by its proposed findings and exceptions) that it 
should have been preferred on the basis of such standard criteria as "local 
ownership, " "greater civic participation, " "past programming," "proposed 
programming," "promise and performance," and "staffing proposals. " 
However, having erroneously concluded that Section 307 (b) required a grant 
of Newman's application (Conclusion 17), the Commission found it unneces¬ 
sary to reach any conclusion on their "comparative qualifications” (Con¬ 
clusion 18). 

V 

The Commission Erred In Failing to State Its 
Rulings Upon Each Exception Presented _ 

Radio Atlanta filed 24 exceptions to the Examiner's Initial Decision 
(R. 1146-1195). The Commission disposed of those exceptions in its 
Final Decision in the following fashion (R. 735): "The Commission has 
carefully considered the exceptions to the Initial Decision. Those which 
are granted, in whole or in part, are reflected in our decision herein; the 
other exceptions, or portions of exceptions not so granted, are denied 
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either for the reasons set forth in the decision, or as contrary to the record 
and not supported thereby; as adequately reflected by the decision; as being 
immaterial and irrelevant and having no decisional significance; or as not 
in conformity with the Commission’s Rules.” 

The foregoing formula for disposing of exceptions was first adopted 
in Tampa Times Company , 10 RR 81 (1954) and has been consistently fol¬ 
lowed by the Commission since that date. The Commission cited in sup¬ 
port of its action two court decisions: National Labor Relations Board v. 
State Center Warehouse & Cold Storage Co ., 193 F. 2d 156, 158(C.C.A. 9, 
1951); National Labor Relations Board v. Sharpies Chemicals, Inc. , 209 
F. 2d 645, 652 (C.C.A. 6, 1954). 

We think neither decision warrants the Commission’s present prac¬ 
tice. Section 8(b) of the Administrative Procedure Act (5 U.S. C. Sec. 

1007 (b)) 1 expressly affords each party a reasonable opportunity to submit 
exceptions to an Examiner’s Initial Decision and expressly requires the 
record to ’’show the ruling upon each such finding, conclusion, or excep¬ 
tion presented.” This requirement is not an idle formality. Like Rule 
52 of the Federal Rules of Civil Procedure requiring the trial court to ’’find 
the facts specially and state separately its conclusions of law thereon, ” such 
a requirement has a very salutary purpose — as an aid in the trial judge’s 
process of adjudication and as an aid to the appellate court on review. 

5 Moore, Federal Practice, Sec. 52.0611]; United States v. Fomess , 125 
F. 2d 928, 942, 943 (CwC.A. 2, 1942) cert. den. 316 U.S. 694. 

In requiring a ruling upon each exception, it would not appear that Con¬ 
gress intended administrative agencies to utilize general blanket rulings. 
Litigants before administrative agencies are entitled to specific rulings 
and reasons for the denial of each exception. If the agency is required to 
pass upon each exception and to think out the reasons why it is accepting 
or rejecting a particular exception, justice is more likely to be done. 

Blanket formulas encourage sloppy results. 

^ The Commission’s own Rules are equally explicit. Rule 1.857 (1 RR 51:857) expressly provides that "the 
final decision . . . shall contain a ruling on each relevant and material exception filed . ... ” 
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Specific rulings are particularly important to an appellate court 
in the review of administrative proceedings. An appellate court must 
affirm or reverse on the grounds relied upon by the administrative agency, 
and not on some other independent ground which the court might deem 
adequate — a rule quite different from the one which prevails in the re¬ 
view of a decision of a district court. Securities and Exchange Commis¬ 
sion v. Chenery Corp. , 318 U.S. 80, 87, 88 (1943). This well-established 
doctrine is completely thwarted if an administrative agency is relieved of 
the responsibility of setting forth its precise reasons for rejecting a parti¬ 
cular exception. 

The NLRB cases relied on by the Commission for its present prac¬ 
tice are clearly distinguishable. In the State Center case, supra , the 
Court was careful to note that the decision in question "unmistakably in¬ 
formed respondent of its rulings on exceptions." Similarly in the Sharpies 
case, supra , the Court observed that where general or all-embracing 
reasons are utilized, the agency runs the r isk of an appellate court "re¬ 
versing the ruling for lack of a specific reason." In the instant proceed¬ 
ing, if any question is raised on just what matters were considered in 
Conclusion 17 (part IV, supra .), specific rulings on Radio Atlanta's excep¬ 
tions would certainly have clarified any ambiguity on that score. 

CONCLUSION 

It has been shown that the Commission committed reversible error 
(1) in not permitting appellant to show the availability of another frequency 
for Hartselle; (2) in its treatment of the WMTS and WILD interference 
problems; (3) in not denying Newman's application on interference grounds; 
(4) in ignoring relevant considerations in concluding that Section 307 (b) 
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required a grant of the Newman application; and (5) in failing to state its 
rulings upon each exception presented. For each of the foregoing rea¬ 
sons the decision below should be reversed and the case remanded for 
further proceedings in accordance with law. 

Respectfully submitted, 

JAMES A. McKENNA, JR. 

VERNON L. WILKINSON 

McKenna and Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 

Attorneys for 
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STATEMENT OF QUESTIONS PRESENTED 
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The questions presented by this case were stipulated 
by the parties and approved by the Court in its order dated 
April 5,1956. The questions, as stipulated, are as follows: 

(1) Whether, in waiving Rule 3.28(c) and in deciding 
that Section 307(b) of the Communications Act required a 
grant of intervenor's application and a denial of appellant's 
application, the Commission erroneously failed to consider 

or give due weight to the following matters: (a) The fact 
that 860 kc is a Class II frequency; (b) the "inefficient" 
use of 860 kc proposed by intervenor; (c) the availability 
of another frequency for intervenor's use in Hartselle; 

(d) the more "efficient" use of 860 kc proposed by appellant; 

(e) the interference which intervenor would receive from 
other stations; (f) the interference which intervenor would 
cause to other stations and the program services which such 
areas would thereby lose; (g) the greater population which 
appellant would serve; (h) the special character of the 
program service provided by appellant; (i) the non-compliance 
of intervenor's application with the Commission's Rules and 
Standards and with Sections 303(g) and 307(b) of the Communi¬ 
cations Act.* 

(2) Whether, in the light of the foregoing matters, the 

* Appellee and intervenor do not believe that Issue No. 4 
has been properly raised as an appeal issue. With respect 
to Issue No. 1, appellee and intervenor do not necessarily 
concede the factual premises implicit in the formulation of 
the question. 


(i) 


Commission erred in any event in not concluding that Section 
307(b) was not decisive and in not considering intervenor*s 
and appellants applications comparatively. 

(3) Whether, with Station WBITS 8 /s7 grant having been 
made subject to any interference it might receive from a 
subsequent grant of appellant's application, the Commission 
committed error in the consideration it gave to such inter¬ 
ference. 

i 

(4) Whether the Commission's decision is contrary to 
Section 8(b) of the Administrative Procedure Act (5 D.S.C. 
Sec. 1007(b)) and Rule 1.857 of the Commission's Rules in 
that it fails to show the ruling "upon each . . . exception 
presented." 


(ii) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,191 


RADIO ATLANTA, INC., Appellant 

v. 

FEDERAL COMMUNICATIONS COMMISSION, Appellee 
DORSEY EUGENE NEWMAN, Intervenor 


APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
Appellant's statement of the case is, in some respects, 
argumentative, and it is therefore believed necessary to 
present this counterstatement and brief chronology of the 
relevant procedural facts. 

The instant case is an appeal taken by Radio Atlanta, Inc. 
licensee of radio broadcast station WERD, Atlanta, Georgia, 
from a Final Decision of the Federal Communications Com¬ 
mission, released January 26, 1956, denying Radio Atlanta's 
application to increase the power of Station WERD and granting 
the mutually exclusive application of Dorsey Eugene Newman 
(intervenor herein) for a new radio broadcast station at 
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1 / 

Hartselle, Alabama (R. 732-756). 

The proceedings before the Commission involved three 
applications for the use of the frequency 860 kc v a Canadian 
clear channel frequency on which the United States is per¬ 
mitted to assign Class II stations subject to certain 
conditions for protecting Canadian operations on the 
frequency. On December 7, 1951, Dorsey Eugene Newman filed 
with the Commission an application for a new standard radio 
broadcasting station to operate daytime only at Hartselle, 
Alabama on 860 kc with 250 watts power (R. 1-39). On July 
29, 1952, Radio Atlanta, Inc., licensee of standard broad¬ 
cast station WERD operating daytime only on 860 kc with one 
kilowatt power at Atlanta, Georgia, filed an application to 
increase power to 10 kilowatts using a directional antenna. 
Thereafter, on October 25, 1952, WDMG, Inc. filed an appli¬ 
cation to increase the power of its station, WDMG, operating 

daytime only on 860 kc at Douglas, Georgia from one kilowatt 

2 / 

to 5 kilowatts. 

While the above applications were pending, and before 
any action was taken with respect to them, the Commission 
granted without a hearing on November 5, 1952, the application 

1 J In this brief references to the record appear as (R._) 

and reference to appellant’s brief appear as (Br._). 

2/ The Commission's decision also granted the application of 
WDMG, Inc., licensee of radio station WDMG, Douglas, Georgia, 
for an increase of power for station WDMG. The grant of 
WDMG's application is not involved in this appeal. 
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of Pilot Broadcasting Corporation to increase the daytime 
power of station WILD, Birmingham, Alabama to 10 kilowatts. 
Since it appeared under the Commission's soil conductivity 
map then in use that, if intervenor's proposed application 
were granted it would cause some interference to the pro¬ 
posed WILD operation, but that, the two operations were not 
mutually exclusive, the grant to WILD was made subject to the 
following condition: 

"The authority granted herein is subject to the 
condition that licensee shall accept such inter¬ 
ference as would be received from the operation 
presently proposed in the application of Dorsey 
Eugene Newman, Hartselle, Alabama (BP-8334).” 

(R. 104) (Emphasis supplied) 

By order released August 14, 1943, the Commission 
designated the mutually exclusive applications of appellant 
and intervenor and the application of WDMG (which would 
cause interference to the existing and proposed service of 
appellant) for consolidated hearing to be held at a time 
and place to be specified by a subsequent order and specified 
six hearing issues (R. 49-50). 

Thereafter, on August 26, 1953, the Commission granted 
the application of the Murfreesboro Broadcasting Company for 
a new standard broadcast station (WMTS) to operate on 860 kc 
at Murfreesboro, Tennessee with a power of 250 watts daytime 
only. Here again, since it appeared that a grant of 
appellant's application would cause some interference to 


the Murfreesboro station, but that the two stations would not 
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be mutually exclusive, the grant to Murfreesboro was made 

subject to the following condition: 

The authority granted herein is subject to the 
condition "that permittee accept any objectionable 
interference from the WEKD proposal (File No. BP- 
8569), Atlanta, Georgia, if that proposed operation 
is granted.” (R. 102) (Emphasis supplied) 

No such condition was put on the WMTS grant requiring it 

to accept interference from any grant which might be made 

to intervenor, since calculations based on the existing soil 

conductivity map indicated no such interference would result. 

On February 10, 1954, appellant petitioned for leave 

to amend its application to show compliance with the Com- 

3/ 

mission’s revised "blanketing rule” and to delete the 
hearing issue with respect to appellant’s compliance with 
that rule (R. 902-904). On February 18, 1954, appellant filed 
a petition to enlarge the hearing issues by adding an issue 
to determine whether any alternative frequencies were avail¬ 
able for use by intervenor at Hartselle (R. 907-912). 
Intervenor filed an opposition to the latter petition on 
March 12, 1954 (R. 916-920), and on March 17, 1954, appellant 
filed a reply to intervenor’s opposition (R. 923). 

On February 24, 1954, the Commission issued a Report and 
Order amending its Standards of Good Engineering Practice by, 
inter alia , substituting a new soil conductivity map to be 
used for determining interference between standard broadcast 

3/ The Commission had amended its blanketing rule by a Report 
and Order issued on December 3, 1953. 
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stations in those cases where actual measurements of signals 
were not made (10 Pike & Fischer, RR. 1538). Thereafter, on 
March 3, 1954, the Chief of the Broadcast Bureau filed a 
petition to enlarge the issues by adding an issue to determine, 
on the basis of the new soil conductivity map, whether 
appellant’s and intervenor's proposed operations would cause 
interference to WMTS (R, 62-70). The latter petition also 
requested that the issue with respecf to appellant's compliance 
with the "blanketing rule" be deleted. In a comment to the 
Broadcast Bureau's petition of March 31, 1954, filed on 
April 5, 1954, intervenor suggested that the Commission add 
an issue with respect to Section 307(b) of the Communications 
Act (R. 71-72). 

On April 13, 1954, appellant filed supplemental data 
based on the new soil conductivity map in support of its 
previous petition to add an issue to determine whether al¬ 
ternative frequencies could be used by intervenor (R. 941-944). 
On April 20, 1954, appellant filed a petition to add an issue 
to determine the interference which intervenor's proposed 
operation would cause under the new soil conductivity map 
to Station WILD (R. 951-954). 

Thereafter, on June 21, 1954 the Commission issued an 
order granting the Chief of the Broadcast Bureau's request to 
add the "standard comparative issue", stating that the issue 
had been inadvertently omitted from the original hearing 
issues (R. 94-9S). On the same day, the Commission issued 


another order denying appellant's request to add an issue 
to determine whether alternative frequencies were available 
for use by intervenor. The Commission stated that good 
cause had not been shown why appellant's petition to enlarge 
the issues had not been filed within 15 days after the hearing 
issues were first published in the Federal Register as re¬ 
quired by Section 1.389 of the Commission's Rules (R. 96). 

On June 29 f 1954, appellant filed a petition for reconsideration 
of the latter order (R. 961-963). ' 

On July 2, 1954, the Commission released a Memorandum 
Opinion and Order which, inter alia: (R. 99-106): 

1) Deleted the issue with respect to appellant's 
compliance with the blanketing rule; 

2) Added an issue to determine whether intervenor's 
operation would involve objectionable interference to WMTS; 

3) Added an issue to determine whether intervenor's 
operation would be in compliance with the Commission's 10% 

"rule" (then a part of the Commission's Standards of Good 
Engineering Practice); 

4) Added an issue with respect to Section 307(b) 
of the Communications Act; 

5) Refused to add issues with respect to interference 
that might be caused to station WMTS by appellant and to 
station WILD by intervenor in view of the fact that WMTS and 
WILD received grants subject to the condition that they accept 
such interference: and 
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6) Made WMTS a party to the proceeding with respect 
to intervenor's application. 

Appellant, on July 21, 1954, sought reconsideration of 
its petition to add an issue to determine whether alternative 
frequencies were available to intervenor (R. 975-977) which 
was opposed by the Chief of the Broadcast Bureau on August 
2, 1954 (R. 979-985). 

On January 19, 1955, the Commission issued a Memorandum 
Opinion and Order which, inter alia , denied appellant’s 
petition to reconsider the Commission's Order denying ap¬ 
pellant's request to add an issue to determine if alternative 
frequencies were available to intervenor (R. 562-564). 

On August 11, 1954, the Commission issued a Report and 
Order which amended its "10% rule" and transferred it from 
the Standards of Good Engineering Practice to the Rules and 
Regulations (10 Pike & Fischer, RR 1595). Intervenor 
petitioned for waiver of the 10% rule on January 20, 1955 
(R. 565-566). On January 31, 1955, appellant opposed inter- 
venor's petition (R. 593-613) and intervenor filed a reply 
on February 7, 1955 (R. 620). By order of April 4, 1955, 
the Commission granted intervenor’s petition for waiver of 
the 10% rule (R. 637-638). 


The hearing in this proceeding was held commencing 
November 3, 1954 (R. 170-209). On April 6, 1955, the Hearing 
Examiner released his Initial Decision which proposed to grant 
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applications of intervenor and WDMG and deny appellant's appli¬ 
cation (R. 640-647). Exceptions to the Initial Decision were 
filed by appellant Radio Atlanta (1147-1195) and a reply thereto 
was filed by Chief of the Broadcast Bureau (R. 660-674). On 
July 12, 1955, oral argument was held before the Commission 
en banc in which counsel for appellant, interyenor, WDMG and 
the Broadcast Bureau participated (R. 68(H729). The Com¬ 
mission's Decision, affirming the Hearing Examiner and granting 
the applications of intervenor and WDMG and denying appellant's 
application was issued on January 26, 1956 (R. 732-756). 

This appeal then followed. 

SUMMARY OF ARGUMENT 
I 

There can be no doubt that the Commission has the obliga¬ 
tion to consider requests for waiver of its rules. The Commis¬ 
sion granted Newman’s request for a waiver of the ”10% rule” 
upon finding that the so-called 10% rule had been changed from 
a norm or standard to a hard and fast rule, and that a new soil 
conductivity map (indicating interference to the proposed Newman 
station, hitherto not shown) had replaced the old map. In ad¬ 
dition, the Commission found that there were several other sta¬ 
tions providing primary service to the people in the interfer¬ 
ence areas, and that Newman's proposed station would be a first 
outlet for Hartselle, Alabama. The Commission's conclusion, in 
these circumstances, that the granting of the request for a 
waiver was in the public interest, was clearly a reasonable one. 

The Commission also properly found that it could make a 
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decision with respect to the relative need for service from 
Newman as against the service lost by station WMTS without evi¬ 
dence as to the program service being rendered to the interfer¬ 
ence area by WMTS. For although appellant knew consideration 
of such program service was not contemplated by the issues, but 
that an issue would be included upon a proper showing, neither 
it nor WMTS, which would receive the interference, suggested 
that evidence on the point was necessary when the hearing was in 
progress. Nor in view of the facts of this case could there be 
any presumption as to the significance of programming service 
to the interference area as was the case in the very different 
circumstanc es presented in Democrat Printing Co . v. Federal 
Communications Commission . 91 D.S. App. D.C. 72, 202 F. 2d 298. 

II 

Having found that a grant of either of these mutually ex¬ 
clusive applications would serve the public interest, and, in 
addition, that the proposed stations would serve entirely differ¬ 
ent communities, the Commission properly decided that Section 
307(b) directing the Commission to effectuate a "fair, efficient 
and equitable" distribution of facilities, was determinative. 

The Commission's choice of Newman under Section 307(b) was dic¬ 
tated because intervenor proposed to provide the city of ^artselle, 
Alabama, with its first radio outlet, whereas appellant was seek¬ 
ing only to increase the service area of one of Atlanta's many 
stations and had made little showing as to the needs and inter¬ 
ests of the already well served area into which it was expanding. 
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Appellant's contention that the Commission, although con¬ 
sidering the facts of record which relate to the efficient use 
of the frequency, did not consider these facts in connection 
with its Section 307(b) conclusion, is untenable and wholly un¬ 
supported in the record. The frequency involved is not one 
primarily intended for use by United States* stations for "wide 
area 1 * coverage as appellant contends. 

Moreover, the Commission properly denied appellant's peti¬ 
tions to enlarge the issues to show that an alternative fre¬ 
quency was available for Newman's station because (1) the peti¬ 
tions were filed untimely, and (2) the consideration of alter¬ 
nate frequencies, particularly where they are not comparable to 
that requested by the applicant, is neither feasible nor re¬ 
quired by the Act or due process. 

Ill 

Appellant's argument that the Commission failed to rule on 
each of its exceptions individually is improperly raised before 
this Court because appellant failed, first, to afford the Com¬ 
mission the opportunity to correct such alleged error as re¬ 
quired by Section 405 of the Communications Act, 47 U.S.C. 405. 
Moreover, this contention is without merit since the legislative 
history of Section 8(b) of the Administrative Procedure Act, 

5 U.S.C. 1007(b), on which appellant relies, shows the intention 
of Congress in enacting this section was to require agencies to 
note their rulings "somewhere on the record". So long as the 
Commission informed appellant of its rulings on appellant Radio 
Atlanta's exceptions, the requirement of the section is met. 
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ARGPMENT 

Appellant*s diverse and involved arguments have, in 
our opinion, tended to confuse the Commission’s decision in 
this case. We therefore believe it would be helpful at 
the outset to set forth briefly what the Commission did 
and the basis for the Commission's actions. 

Appellant sought authority from the Commission to 
increase the power of its existing standard broadcast station 
operating on 860 kw in Atlanta, Georgia. Intervenor sought 
authority to construct a new station on the same frequency 
at Hartselle, Alabama. While the stations were to be 
located in entirely separate communities and would serve 
entirely different service areas, they were, nevertheless, 
mutually exclusive and were, therefore, designated for 
comparative hearing by the Commission to determine which, 
if either, application should be granted. 

Prior to the designation for hearing the Commission 
found both applicants legally, technically and financially 
qualified to be licensees (R. 49). On the basis of the 
hearing record the Commission further found that the 
interference which intervenor would cause to station VMTS, 
Murfreesboro, Tennessee and the interference which inter¬ 
venor' s proposed station would receive from existing 
stations did not constitute a bar to the grant of inter¬ 
venor' s application. Moreover, the Commission found that 
"Each applicant proposes a well rounded meritorious 
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program service and a grant of either would serve the public 
interest, convenience and necessity** (R. 755). 

Having found that both applicants were qualified and 
could be granted except for the fact that they were mutually 
exclusive, it was clear that the choice between the appli¬ 
cants was governed by provisions of Section 307(b) of the 
Act which provides: 

Sec. 307(b). In considering applications for 
licenses, and modifications and renewals thereof, 
when and insofar as there is demand for the same, 
the Commission shall make such distribution of 
licenses, frequencies, hours of operation, and of 
power among the several States and communities as 
to provide a fair, efficient, and equitable dis¬ 
tribution of radio service to each of the same. 

In making the choice pursuant to Section 307(b) the 

Commission found that the controlling factor was the need 

of Hartsellefor its first local radio transmission facility. 

In contrast to Hartselle, Atlanta had seven stations in 

operation, including appellant's, and a grant of appellant's 

application would not provide any additional transmission 

4 / 

facilities to that city. Moreover, while appellant's 
station was found to be providing a valuable service to the 

Atlanta area, the record was barren on the need or interest 

• ’* • • 

for that service in the new area it would serve if its 
application were granted. The Commission, therefore, con¬ 
cluded that the need of Hartselle was clearly greater, and, 

47 At the time of the decision a construction permit had 
been granted, for an eighth station in Atlanta, and an appli¬ 
cation for a license for that station was then pending 
before the Commission. 
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si nee only intervenor proposed to fulfill that need. Section 
307(b) required that it be preferred. 

Appellant does not challenge the validity of the Com¬ 
mission's policy which is followed in this case, of 
preferring an applicant which proposes to establish a first 
transmission facility in a community over a competing 
applicant proposing to expand an existing facility in a 
community which has several AM broadcasting stations Appel¬ 
lant contends, however, that the Commission should have 
rejected intervenor*s application without comparative 
consideration because of the interference which its station 
would cause to WMTS and the interference its station would 
receive from existing stations. Appellant further argues 
that in its Section 307(b) consideration the Commission 
failed to take into account several factors, principally 
relating to "efficient" use of the frequency, which it 
alleges were relevant. It is appellant's position that if 
these factors were considered. Section 307(b) would have 
indicated either that appellant's application should have 
been granted or that Section 307(b) was not controlling, and 
that the two applications should, therefore, have been 
considered comparatively. 

We believe that appellant's contentions constitute an 
elaborate effort to avoid facing the consequences that flow 
from the facts. We shall demonstrate that the Commission 
properly found that intervenor's application should not be 
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rejected, that Section 307(b) was clearly applicable in this 
proceeding, that, in choosing between the applicants pursuant 
to the mandate of Section 307(b), the Commission considered 
all relevant factors and that the Commission's choice of 
intervenor was not only entirely reasonable but was in complete 
accord with Commission precedent and the decisions of the 
courts• 

I. 

The Commission Properly Found That Intervenor's 
Application Was Not Subject To Denial On Inter ¬ 
ference Grounds. But Should Be Given Comparative 
Consideration With That Of Appellant . 

It is appellant's contention that intervenor's applica¬ 
tion should have been denied outright on interference grounds, 
thus rendering unnecessary any comparative consideration of 
the applications. This is a twofold allegation, the first 
directed against the grant to intervenor because interference 
to the operation of its proposed station would violate the 

5 _/ 

Commission's so-called 10% rule (Section 3.28(c)), and 
the second directed against the grant because of the inter¬ 
ference the proposed station would cause to Station WMTS, 
Murfreesboro, Tennessee. The Commission will discuss the two 


5 / Section 3.28(c) deals expressly with the amount of inter¬ 
ference by existing stations t_o a proposed station which will 
be permitted. Section 3.24(b) of the Commission's Rules sets 
forth the general conditions under which stations will be 
licensed, and requires, inter alia , a showing that the proposed 
station "will not suffer interference to such an extent that 
its service would be reduced to an unsatisfactory degree.* 9 The 
former section (3.28(c)} the text of which is set forth in the 
appendix, infra , p. A- B t will be primarily dealt with here. 
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parts to this contention in the order in which they are set 
forth above. 

A. The Interference To Intervenor . 

Intervenor*s proposed station would suffer interference 
within its normally protected 0.5 mv/m contour from two exist¬ 
ing stations, WILD, operating on 850 kc at Birmingham, Alabama, 
and WMTS, operating on 860 kc at Murfreesboro, Tennessee 
(R. 738). The combined total interference intervenor Newman’s 
proposed station would receive would affect 15% of the total 
population falling within the station's normally protected 
contour. This is in excess of the 10% permissible under Sec¬ 
tion 3.28(c) of the Commission's Rules. Moreover, the proposed 
facilities do not fall within any of the exceptions listed in 
the rule. 

During the pendency of this proceeding, the Commission 
had amended the so-called ”10% rule," seeking its clarification 
and strengthening, and had transferred it from the Standards of 
Good Engineering Practice to the Commission's Rules and Regula¬ 
tions. There is no doubt that this action had the effect of 
changing what had been considered only a "norm** into a **hard 
and fast rule." The Commission made its intention in this 
respect clear in the Report and Order adopting the rule (10 
Pike & Fischer, R.R. 1595, 1600). It was also made abundantly 
clear in this order that the Commission would consider 
individual requests for waivers of the rule, in accordance 
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with the provisions of Section 1.361(c) of its Rules which 

6 _/ 

provides for requests for waivers. Both the Commission 

and the courts have recognized the general obligation to 
consider requests for waiver. See Sections 1.361(c), 1.701 
and 1.702 of the Commission’s Rules; National Broadcasting 
Company v. Onited States . 319 U.S. 190, 225; United States 
v. Storer Broadcasting Co . a 351 D.S. 192, 205. It is 
apparent, therefore, that the Commission has the duty to 
consider petitions for waiver of its rules, and that the 
grant of a waiver request is dependent upon whether such 
action would be in the public interest and meet the objec¬ 
tives of the Communications Act in light of the particular 
facts of the case. 

As indicated, supra . Newman petitioned the Commission fo 
a waiver of the 10% rule on January 20, 1955 (R. 565-566). 

The Commission granted this petition on April 4, 1955 
(R. 637-638), finding, in view of the special and particular 
circumstances of the case, that good cause exists for the 
grant of the waiver. The principal source of interference 


0/ Appellant’s attempt to make something of the fact that 
the Commission refused to grant a blanket waiver to stay 
the effectiveness of the 10% rule for applications on file 
prior to adoption of the amended rule, is without merit. 

The Commission (10 Pike & Fischer, R.R. 1600ic) stated 
that it had "often determined, when the public interest 
required changes in the rules that all pending applications 
. . . are in the same position as applications filed after 
the promulgation of the new rules and are subject to the 
rules of the Commission in effect at the time of final 
consideration of such applications." However, this clearly 
does not change the fact that the Commission will consider 
individual waiver requests of this or any other rule if 
such waiver would be in the public interest. 
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to intervenor's proposed station was Station VMTS, operating 
on 860 kc with 250 watts power at Murfreesboro, Tennessee. 
The Commission had granted the VMTS application without a 
hearing on August 26, 1953, while those of Newwan and Radio 
Atlanta were still co-pending. The grant to VMTS, however, 
was conditioned upon the acceptance by VMTS of some inter¬ 
ference from Radio Atlanta. The engineering data submitted 
to the Commission by these parties, which was based upon the 

Jj 

Commission's soil conductivity map then in effect, 
indicated that there would be no objectionable interference 

±J 

between the VMTS station and Newman's. It was not until 

the Commission released its Report and Order on February 25, 
1954, adopting a new soil conductivity map that it appeared 
that Newman's proposed station would receive the interfer¬ 
ence from VMTS which is sufficient to place it in violation 
of Section 3.28(c) of the Commission*s Rules. 

Moreover, while the new soil conductivity map indicated, 
for the first time, that 12% of the population within the 


7/ Section 3.83(c) of the Commission's Rules provides that 
engineering measurements based on the soil conductivity may 
be used in lieu of actual measurements of signal strength. 

8 / The engineering data revealed that VMTS would receive 
interference from appellant's station if appellant's applica¬ 
tion for increase in power was granted. Therefore, the VMTS 
application was granted subject to the condition that VMTS 
accept any objectionable interference it might receive should 
appellant's application be granted. Similarly, the Commis¬ 
sion had previously granted the application of Station VILD, 
operating on 850 kc at Birmingham, Alabama, to increase power 
subject to the condition that it accept any objectionable 
interference it might receive should intervenor's application 
be granted. 
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normally protected contour of Newman's station would receive 

objectionable interference from WMTS, this fact, by itself, 

would not have required a waiver of any rule in existence at 

the time Newman's application was filed. This is true because 

the "10% rule” that was in effect until September 7, 1954, was 

contained in the Commission's Standard of Good Engineering 

Practice which were supplemental to the Commission's Rules and 

were recognized as being ”only a norm, not a hard and fast 

m _2L/ 

rule. Thus, only by virtue of the fact that both the soil 

conductivity map and the 10% provision were amended while 
intervenor's application was pending did a waiver of Section 
3.28(c) become necessary with respect to the Newman application. 

The Commission, in granting the waiver (R. 637-638) and 
in reaffirming this determination in the decision under appeal 
(R. 732-756) gave considerable weight to these two intervening 
changes. There were, however, additional reasons why the 
Commission determined the waiver should be granted. Newman's 
proposed station would constitute the first local means of 
broadcast expression in Hartselle, Alabama, and give that city 
only its second daytime primary service. Moreover, the Com¬ 
mission found that the entire area within intervenor's 
normally protected contour which would receive objectionable 


See Beaumont Broadcasting Corp. v. Federal Communicat e n»c 
qpmmission, 91 D.S. App. D.C. Ill, 202 FT 2d 306, "where this’ 
Court approved the Commission's position that the 10% rule in 
the Standards did not preclude the grant of an application 
even though the population residing in the interfered-with 

area was approximately 54% of the population in the interfer¬ 
ence-free area. 
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interference from W1HS receives primary service from three 
existing standard AM broadcast stations, and that five addi¬ 
tional stations provide primary service to portions of that 
area. In regard to the area within intervenor's normally 
protected contour which would receive objectionable interfer¬ 
ence from WILD, five existing stations provide priwary 
service to the entire area, and one additional station pro¬ 
vides primary service to part of that area. All of these 
factors considered together more than jnstified the Commis¬ 
sion's determination to waive the rule in this case. 

With the adoption of the new 10% provision, the Commis¬ 
sion was following the policy of considering each request for 
a waiver on the merits of that particular case. The grant or 
denial of such a request would only be made after a careful 

evaluation of all the facts and circumstances peculiar to the 

10 / 

case under consideration. We believe that, m the unusual 

combination of circumstances prevailing in this case, the 
Commission's determination to waive Section 3.28(c) was 
entirely reasonable and proper and did not, m any manner, 
constitute an abuse of discretion. 

10 / Compare Key Broadcasting System. Inc .. 13 Pike & Fischer, 
R.R. 159; Minnesota Valley Broadcasting Company . 11 Pike & 
Fischer, R.R. 1080; Latrobe Broadcasters . 10 Pike & Fischer, 
R.R.1038; and Radio Herkimer . 13 Pike & Fischer, R.R. 1206(d), 
where Commission granted waiver of Section 3.28Cc), with 
Sarasota Broadcasting Company . 11 Pike & Fischer, R.R. 980* 
and E. Weaks McKinney-Smith . 13 Pike & Fischer, R.R. 477. 
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B. The Interference To WMTS 

Appellant also contends that intervenor's application 
should have been denied because of interference which the 
proposed station would cause to Station WMTS t Murfreesboro, 
Tennessee. However, the Commission's Rules recognize that 
authorizations may be granted for new stations which cause 
objectionable interference to existing stations if "the need 
for the proposed service outweighs the need for the service 
which will be lost by reason of such interference." Section 
3.24(b)(2) of the Commission's Rules. This rule merely 
recognizes the basic premise of the Communications Act that 
no licensee has a property right or interest in his license. 
Federal Communications Commission v. Sanders Brothers Radio 
Station . 309 U.S. 470, 475, and that a station may be sub¬ 
jected to objectionable interference within its normally 
protected contour when the Commission finds that the inter¬ 
ference resulting from the grant will be outweighed by 
countervailing public interest factors. Federal Radio Com¬ 
mission v. Nelson Brothers Bond & Mortgage Co .. 289 U.S. 266; 
WREC v. Federal Radio Commission . 62 App. D.C. 312, 67 F. 2d 
578. 

In this proceeding the Commission found after considering 
all of the relevant facts of record, that "the need for the 
service proposed by Newman far outweighs the need for the 
service of WMTS which would be lost as a result of objectionable 
interference from Newman's proposed operation." (R. 753.) 
Appellant's only real challenge to this conclusion is based 
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on the fact that the record in this ease did not contain 
any evidence with respect to station WITS' program service 
to the interference area. It is appellant's contention that 
without such evidence the Commission could not wake a deter¬ 
mination that the people in and around Hartselle were more 
in need of the service proposed by intervenor than the people 

in the interference area were in need of the service being 

i±/ 

provided to them by WWTS. In support of this contention 
appellant cites Democrat Printing Co . v. Federal Commnnications 
Commission . 91 U.S. App. D.C. 72. L(K- ?. -d. 298. 

We believe that, in the particular circumstances of this 
case, the Commission properly found in paragraphs 12 and 13 
of the conclusions to its decision (S. 752-753) that it could 
make a decision with respect to the relative need of the areas 
involved without evidence as to the program service being 
rendered to the interference area by WWTS. We further be¬ 
lieve that this determination by the Commission was fully con¬ 
sistent with the Court's decision in the Democrat Printing case. 


11/ Appellant's statement of this issue is most misleading. 
At page 32 of its brief, appellant states that without evi¬ 
dence concerning WWTS* program service to the interference 
area "the Commission was in no position to determine that 
the people in and around Hartselle had a greater need for 
the service proposed by Newman than did the people in and 
around Murfreesboro for the service presently provided by 
WMTS." (Emphasis added). Since the people losing service 
from WMTS all reside at least 25 miles south of Murfreesboro 
the disingenuousness of this formulation of the issue is 
clear. 
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In reaching its conclusion that evidence on the 
program service to the interference area was not necessary 
to the proper disposition of this proceeding, the Commission 
pointed out that it had not specified any issue calling for 
such evidence and that no request had been made therefor 
either by the appellant or by WMTS, the station whose service 
was receiving interference (conclusions par. 13 f R. 753). 

The Commission also pointed out that, in view of the nature 
and extent of interference involved in the present case, 
the presumptions as to the necessary relevance of such 
program material which this Court had indicated existed in 
the Democrat Printing case were not applicable here. 
(Conclusions par. 12, R. 752-753). We think the facts of 
record clearly support both of these Commission conclusions. 

The record clearly indicates that both the appellant 
and station WMTS were fully aware of the fact that the issues 
did not raise questions as to WMTS* programing, The issue, 
which was included in the hearing after the change in the 
soil conductivity map indicated for the first time that inter¬ 
ference would be caused by intervenor to WMTS, read as follows: 

6. To determine whether the operation proposed 
by Dorsey Eugene Newman at Hartselle, Ala¬ 
bama, would involve objectionable interference 
to station WMTS, Murfreesboro, Tennessee, and 
if so the nature and extent thereof, the areas 
and populations affected thereby and the avail¬ 
ability of other primary service to such areas 
and populations. 
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This issue does not, by its terns, call for evidence with 
respect to the programing service being rendered to the 
interference area, and similar issues have beea consistently 
interpreted by the Commission as relating solely to engineer¬ 
ing matters. See Colorado City Broadcasting Co .. 11 Pike & 
Fischer, RR 927; Tupelo Broadcasting Co. Inc .. 11 Pike & 
Fischer, RR 316. The Commission's policy in recent years 
in dealing with situations where interference would be cansed 
to only a relatively small percentage of a station's service 
area has been to expand the issues to include consideration 
of programming matters only where it is requested to do so by 
the interested parties. Where this has happened, the Com¬ 
mission has granted such requests. See Greenwich Broadcasting 
Corporation . 11 Pike & Fischer, RR 6l6; Port Huron Broadcast ¬ 
ing Co .. 11 Pike & Fischer RR 936. But in this case neither 
the appellant nor NMTS (which was made a party to the pro¬ 
ceeding because of interference to its station from the 
Newman proposal) ever sought, during the course of the hear¬ 
ing, to expand the issues. 

It is beyond dispute that appellant was on actual notico 
prior to the commencement of the hearing that the issue con¬ 
cerning the interference to WWTS did not call for a deter¬ 
mination with respect to "the nature and character of program 
service" rendered to the interference area. Thus, hearing 
Issue 4, relating to objectionable interference from station 
WDMG to station WAMI, Opp., Alabama, contains, in addition 


4 
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to the language of Issue 6 quoted above, a final phrase 
seeking determination of "the nature and character of pro¬ 
gram service now being rendered to station WAMI to such 

12 / 

areas and populations." (R. 50) The difference between 

the two types of issues and the fact that Issue 6, relating 

to WMTS, did not call for programming evidence concerning 

the nature and character was specifically brought up in 

the discussion at the formal pre-hearing conference held on 

13/ 

August 3, 1954 (R. 160-161). 

Despite explicit notice that the program service to 
the interference area was not included in the hearing 


12/ This phrase was included in Issue 4 but not Issue 6 as a 
result of the fact that the former issue had been included 
in the original hearing order of August 12, 1953 whereas Issue 
6 had only been added on July 2, 1954, after the change in 
the soil conductivity map made clear for the first time the 
possible interference to WMTS from Newman’s station. In the 
period between the designation of the two issues the Commis¬ 
sion had adopted its present policy of designating a program¬ 
ming issue only upon request by the interested parties. 
Similarly, Issue 7, which was also added on July 2, 1954 and 
concerned interference by WDMG to the existing operation of 
appellant's station, did not call for a determination as to 
the nature and character of the program service in the 
interference area (R. 105). 

13 / This discussion is reflected in the Hearing Examiner's 
"Order Governing Hearing", adopted on August 3, 1954, which 
expressly states that: "Six of the issues are concerned with 
engineering matters; one with the financial qualifications 
of WDMG, Inc.; and the remaning three with programming 
considerations of Section 307(b) of the Communications Act 
and the standard comparative factors". (R. 165). It is 
evident from this statement that the Hearing Examiner also 
recognized that the issue concerning interference by inter- 
venor to WMTS was an engineering issue and the "programming" 
issue is obviously Issue 3 relating to the programming of 
applicants (R. 50). 





issues, neither appellant nor the licensee of BITS Bade any 
effort to enlarge the issues. Neither appellant nor MTS 
attempted to offer any evidence concerning the programming 
in the interference area nor did they ever suggest that snch 
evidence was necessary. Subsequent to the hearing, appellant 
filed extensive proposed findings of fact and conclusions of 
law in which it discussed the interference by intervenor to 
WMTS (R. 1041-1128). But it did not even mention that there 
was no evidence with respect to programming for the interference 
area or suggest that such evidence was necessary before the 
Commission could make a determination as to the relative 
needs for service. Appellant mentioned the question for the 
first time when it filed its Exceptions to the Initial Decision 
(R. 1151-52, 1176-77). 

We submit that this belated attempt to raise a matter 
which could and should have been urged during the course of 
the hearing, if it had been felt to be of any significance, 
comes too late. Having failed to follow the proper adminis¬ 
trative course, the nature of which appellant fully recognized, 
and having delayed in asserting its position until after 
the hearing had been completed, appellant is not in a position 
to claim that its rights have been prejudiced. Cf . Bed Eiver 
Broadcasting Co. Inc. v. Federal Communications Commission. 


69 App. D.C. 1, 98 F. 2d 282, cert, den. 305 D.S. 625. As 


this Court had indicated in Johnston B 


HriiHiU Ksa 
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F. 2d 351, the Commission is fully justified in relying 

upon the parties to a proceeding to place into issue 

questions they believe are relevant to the Commission's 

14/ 

determination. 

We also think the Commission was clearly correct in 
pointing out (R. 752) the significant differences between 
the factual setting of the instant case, and that which 
led this Court in Democrat Printing Co . v. Federal Com¬ 
munications Commission , to hold that consideration of 
program service to the interference area was essential to 
a proper determination of that case. For there service of 
a new Dallas station was proposed to be substituted for that 
of the appellant station over a wide area amounting to 
approximately 4130 of the entire population served by the 
appellant. In view of this, and the further fact that the 
advantages of making a grant to Dallas had been adjudged 
primarily on the basis of a qualitative evaluation of the 
programming needs of the Dallas area, the purely quantative 
judgments made by the Commission in evaluating the inter¬ 
ference question could properly be questioned as to their 
fairness under the circumstances of the case. 


14/ 1 We recognize that in Democrat Printing Co . v. Federal 
Communications Commission 91 D.S. App. D.C. 72, 76, 202 F. 2d 
298, 301, this Court, on the facts of that case, rejected 
the argument that it was incumbent on the station being 
interfered with to offer evidence on the programming in the 
interference area. But it is clear that the Court's ruling 
was based solely upon the fact that both the Examiner and 
the Commission had ruled such evidence irrelevant when 




-27- 


Here, however, no substitution of service is involved, 

but instead a loss of service from WMTS to only 6.57% of 

WMTS' interference-free service area. And this area not 

only is served by a minimum of two and a maximum of seven 

stations, but has four stations located in or immediately 

adjacent to the interference area,among them serving all the 

11 / 

area,thus providing for the local expression needs of this 
area. Hartselle, on the contrary, had no medium of local 
expression and only one other primary daytime service of 
any sort. See Easton Publishing Co . v. Federal Communi¬ 
cations Commission . 85 D.S. App. D.C. 33, 35, 175 F. 2d 344, 
346. In these very different circumstances, we think it 
clear that no presumption of the special value of VMTS* 
program service which would be lost existed, and in the 
light of the failure of appellant, and particularly of MTS. 
itself, to seek timely to place the programming service in 
issue, the Commission could properly reach its conclusion 
on the interference issue without itself seeking out evi¬ 
dence on such programming. 


14 / (Cont*d) sought to be introduced by another party. 

Here, of course, it is clear from the above that the evi¬ 
dence was considered relevant (see Issue 4) and that an 
issue would have been included upon an appropriate request. 

15 / These stations serve 80%, 75%, 30% and 15% of the 
interference area, respectively (R. 739). 
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II 

Tiie Commisslon^ Aftfrr Coasideging All 
Relevant Factors. Properly Foaiid That 
Inter^enor^s Application Should Be 
Preferred Under the Criteria Established 
By Section 387(b) 

Having found that a grant of either of these mutually 
exclusive applications would serve the public interest., it 
was necessary tkat the Commission wake a choice between then. 
Since the proposed stations would be located in entirely 
separate communities and would serve entirely separate service 
areas, the mandate of Section 307(b) directing the Commission 
to effectuate a "fair, efficient and equitable” distribution 
of radio facilities among communities, was plainly applicable. 

The Commission's choice pursuant to Section 307(b) * was 
dictated primarily by the fact that intervenor proposed to 
provido the city of Hartselle with its first radio transmission 
outlet while appellant's proposal would not have provided any 
additional transmission outlet to Atlanta, but only an increase 
in power for one of Atlanta's seven existing stations. The 
controlling importance of establishing a first local trans¬ 
mission facility which will provide a program service geared 
to local needs and afford a means of local self-expression 
has long been recognised by the Commission and approved by the 
courts even where a competing applicant may propose a more 
“efficient” use of the frequency. Lawton-Ft.Sill Broadcast ¬ 
ing Co .. 7 Pike & Fischer, R.R. 1216; Newman Broadcasting Co ., 
11 F.C.C. 1369; Lee-Smith Broadcasting Company . 


12 F.C.C. 589; 











The Finger Lakes Broadcasting System . 11 F.C.C. 528; WUI . 

Inc ,, 11 F.C.C. 850; Southern M edia Corp., 11 F.C.C. 688. 

This Court, in discussing the Couission's application of 
Section 307(b) in a case involving competing applicants for 
stations in Easton and Allentown, Pennsylvania, stated m 
Easton Publishing Co . v. Federal Comwunicati ons Co—ission. 

85 U.S. App. D.C. 33, 175 F. 2d 344: 

" ... it would seem clear that if Allentown 
had a local station, usable for local news and 
local self-expression, and Easton had none, Easton 
should get the new station. These would be ccn 
elusions of reasonableness, quite apart frow 
scientific demonstration.* 16/ 

Faced with this clear cut factual situation, and the 
equally wel1-established policy favoring applicants proposing 
to provide a community with its first local transmission 
facility. Radio Atlanta has sought to dissect and compart 
mentalize the Commission's decisicn in an attempt to show that 
the Commission ignored pertinent considerations relating to 
the "efficient" use of the frequency in arriving at its Section 
307(b) decision. Appellant readily admits that the Ccnnission 


1 6 / The Commission has extended this doctrine, with the expres 
approval of the courts, holding that a community should be 
granted a second local station (in erder to previde the commun¬ 
ity with a choice of locally originated programs) in preference 
to granting additional service tc a large community already 
enjoying a substantial number of locally originating services. 
Federal Communications Ccmmiss ion v. Allent own Br oadca sting 
Corp .. 349 D.S. 358; Nor thwester n Ohio Broa dcas ting Corp.. 13 
F.C.C. 231, affirmed per curiam , sub nom .. Skyw ay Bro adcastinq 
Corp . v. Federal Communicatio ns Commi ssion . 85 D.S. App. D.C. 
425, 176 F. 2d 951. In Uie latter case, as here, the argument 
was made that the grant should have been made to the applicant 
for the city which was already well served on "efficiency” 
grounds. 
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did consider most, if not all, of the facts of record, which 
relate to "efficient” use of the frequency, but contends that 
the Commission did not consider them in connection with its 
Section 307(b) decision. We submit, however, that contrary 
to appellant's contentions, the Commission not only considered 
all of the factors relevant to the "fair, efficient and equit¬ 
able" distribution of broadcast facilities, but with one express 
exception (see infra . p. 32 ), considered them in connection with 
its basic determination as to which area was in greater need 
of service. 

It was evident from the outset of this proceeding that, 
with two applicants seeking to serve entirely separate com¬ 
munities, the choice between them: : would almost surely be 
governed by Section 307(b), unless one of the parties were 
found to be disqualified. In view of that fact, the Commis¬ 
sion's consideration of all of the factors mentioned by 
appellant was made in full recognition of the fact that this 
was basically a Section 307(b) proceeding and that determina¬ 
tions with respect to these factors would necessarily have a 
bearing on the ultimate choice between these applicants. We 
submit that there is no basis whatsoever for appellant's 
apparent contention that the Commission considered all of these 
factors in a vacuum, completely divorced from the central issue 
of this proceeding. 

Thus, in its decision, the Commission, after having fully 
considered the question of whether Newman's application should 
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be rejected for lack of basic qualifications because of tke 
interference problems referred to in Point I of tkis brief, 
specifically addressed itself to appellant's argaaeat tkat 
its application should be preferred because of the alleged 
"inefficient" use that intervenor would make of the frequency. 
With respect to these arguments, the Commission stated in 
paragraph 15 of the Conclusions to its decision (8.754)- 

It is contended by Radio Atlanta, that the 
proposed operation of Newman is an inefficient 
use of the frequency, since it involves inter 
ference to an existing station; receives inter¬ 
ference within its normally protected coatoar; 
and proposes a power of only 250 watts where 
as, since the frequency proposed is a clear 
channel one, a maximum power of 50 kw nader 
certain circumstances could be utilized. Ve 
note that our Rules and Technical Standards 
provide for the use of a minimum power of 
250 watts on the frequency proposed, and thas 
the proposal complies with the Rules in this 
respect. Furthermore, Newman's proposal would 
provide service to Hartselle and areas contig¬ 
uous thereto in accordance with our Rales aad 
Technical Standards. With respect to the inter 
ference involved, see supra . we concluded that 
this interference is outweighed by the public 
interest factors bearing on the Newman proposal. 

Appellant apparently would write off this paragraph as 
having no significance to the problem at hand since it, unlike 
paragraph 17 which follows, does not expressly bear a label 
indicating that the discussion contained therein is directed 
to the 307(b) issue. Ve suggest that such a position is 
untenable. The Commission's discussion and rejection of 
appellant's basic 307(b) argument — that its application 
should be favored as providing a mere "efficient" distribution 
of facilities — cannot be converted into a consideration of 
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intervenor's basic, non-comparative qualifications as appel¬ 
lant would desire (Br. 37), Nor is there any significance in 
the fact the Commission chose to consider the efficiency alle¬ 
gations in paragraph 15 and those it thought went more to fair 
ness and equity in paragraph 17. Obviously appellant has no 
right to control the form of this Commission's decision. See 
Scripps-Howard Radio. Inc , v. Federal Communications Commis ¬ 
sion . 89 U.S. App.D.C. 13, 189 F. 2d 677, cert , den . 342 D.S. 

JJ/ 

830. 

In the one situation in which the Commission believed it 
was not appropriate to consider a particular factor otherwise 
related to efficiency of operation in comparing appellant and 
intervenor, it specifically so stated and gave the reasons for 
its conclusions. This was with respect to the interference 
which would be caused by the proposals of both appellant and 
intervenor to WMTS. The interference to WMTS from intervenor's 
station was expressly in issue in determining intervenor's 
basic qualifications and was fully considered by the Commis¬ 
sion in paragraphs 10-14 of the Conclusions of its Decision. 

1JL/ 

(R.751-754) But in view of the fact that the record did not 


17 /It is to be noted that in obvious recognition of the fact 
it has already considered the efficiency aspect of the 307(b) 
problem in paragraph 15, the Commission in paragraph 17 first 
refers to the 307(b) requirement of a fair, efficient . and equit¬ 
able distribution of facilities, and subsequently, after discus¬ 
sing the non-efficiency factors, finds that fairness and equity 
require the preference of the intervenor's application. (R.755). 


JJ$/ See Point I-B, supra . 
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contain evidence as to the extent or natnre of the interference 

1 9J 

which would be caused by appellant to BITS (although the 

new soil conductivity nap indicated such interference woald 

exist), the Commission decided in paragraph 9 of its Conclnsions 

that, rather than reopen the record to take evidence on a matter 

not likely to be significant, no comparison of the interference 

20 / 

the two applicants would cause HUS would be made. (R.751). 

Radio Atlanta contends that it should have been preferred, 
or that Section 307(b) should not have been controlling m this 
case because of the frequency involved. Appellant maintains 
that 860 kc, the frequency which both applicants sought to use, 
is a Class II frequency designed for the 'wide coverage" it 
seeks, whereas intervenor proposes to use the frequency to 
serve a relatively small community with minimum power. It is 
appellant's contention that, since intervenor was not seeking 
a Class IV ’'local" channel to serve the small Hartselle 


19 / In Point II of its brief Cpp.26-31), appellant argues at 
considerable length that it was improper for the Commission to 
consider the interference its proposal would cause BITS under 
the new soil conductivity map, (but which was in large degree 
not indicated under the map in being when the BBTS and appel 
lant's applications were both pending), while ignoring a simi 
lar interference situation between intervenor's proposal and 
station WILD. The short answer to appellant is that the Com 
mission did not consider the possible interference frcm 
appellant's proposal to BBTS either with respect to its basic 
qualifications or comparatively with intervenor's application. 

20 / Amendment of the issues tc include consideration of such 
interference had been requested by the Broadcast Bureau. But 
it was opposed by appellant (R. 85*86) and denied by the 
Commission (R. 99-106). 
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community, Section 307(b) should not have been controlling 

and the choice between the two applicants should have been 

made on the basis! of a determination as to which was the better 

qualified with respect to such criteria as local ownership, 

• 111 

civic participation, past or proposed programming, etc. 

In support of its argument, appellant cites Huntington Broad ¬ 
casting Co .. 14 F.C.C. 563, 6 Pike & Fischer, R.R. 569, 
affirmed at 89 D.S. App.D.C. 222, 192 F. 2d 33; Rossmovne 
Corp .. 7 Pike & Fischer, R.R. 117 and Belleville News-Democrat . 
4 Pike & Fischer, R.R. 1043. 

Appellant's assertions with respect to the frequency 
involved and the precedents cited are seriously misleading. 

For the frequency 860 kc upon which both appellant and inter- 
venor seek to operate ClassXI stations is a Canadian clear 
channel y fr ot i o n on which, pursuant to the provisions of Sec¬ 
tion 3.25(c) of the Commission's Rules, the United States* 

Class II stations may be assigned under certain limited 
conditions. The clear channel station or stations which can 
operate on this channel are Canadian stations and the United 
States stations are required to operate on a secondary basis 
only. 

This is important because of the repeated assertion by 
the appellant in its brief that 860 kc is a frequency designed 

21 / Appellant's alternate argument that the possible use of 
other frequencies by Newman should have been considered by 
the Commission is discussed in detail, infra . in Point III 
of this brief. 
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22 / 

to be used by Class II stations for "wide coverage". The 
Commission's rules clearly state to the contrary. Thus* Sec¬ 
tion 3.2Ha) defines a "clear channel'* as: 

"one on which a dominant station or stations 
render service over wide areas and which is 
cleared of objectionable interference within 
its primary service area and over all or a 
substantial portion of its service areas." 

(Emphasis added). 

Section 3.4 of the rules states that: "The term " dominant 
station' means a Class I station" operating on a clear channel 
and Section 3.22(a) of the rules makes clear that it is a 
Class I dominant station operating on a clear channel which 
is "designed tc render primary and secondary service over an 
extended area and relatively long distances." Nothing of the 
sort is specified with respect to the Class II station which 
the Commission's rules permit to be operated on clear channel 

JLa* 

■ ctoti e no . On the contrary* a Class II station is defined by 
Section 3.22(b) of the Commission's rules as follows: 

(b) Class II station. A Class II* station is 
a secondary station which operates on a clear 
channel (see 13.25) and is designed to render 
service over a primary service area which is 
limited by and subject to such interference as 
may be received from Class I stations. A sta¬ 
tion of this class shall operate with power 
not less than 0.25 kilowatts nor more than 50 
kilowatts. Whenever necessary a Class II sta¬ 
tion shall use a directional antenna or other 
means to avoid interference with Class I sta¬ 
tions and with other Class II stations* in 


'*2 / This statement is repeated, 
less than 7 times in appellant's 


36,42). 


in one 
brief 


form or another, no 
(pp. 12,14*15.21, 
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accordance with Section 3.182 22 / 

The "wide coverage" quoted by appellant, therefore, refers 
only to the dominant Class 1 stations operating on clear channels. 
Because of the fact that Class II stations are secondary stations 
which must accept interference from dominant clear channel sta¬ 
tions, the Commission has recognized that Class II stations may 
serve whatever area is appropriate and, as indicated above, has 
expressly provided that they may operate with any power from 
250 watts, (the power assigned to Class IV "local" stations), 
to 50,000 watts (the maximum power for a Class I "clear channel" 
station). The flexibility of the Class II stations is also 
emphasized by the fact that, unlike the other classes of sta¬ 
tions, the Commission's rules do not specify the types of areas 

24/ 

they are to serve, and the power they are to use. And not 

23 / Section 3.182(2) further provides with respect to Class II 
stations: "Class II stations are secondary stations which operate 
on clear channels with powers not less than 0.25 kw or more than 
50 kw. These stations are required to use a directional antenna 
or other means* to avoid causing interference within the normally 
protected service areas of Class I stations or other Class II 
stations. These stations normally render primary service only, 
the area of which depends on the geographical location, power, 
and frequency. This may be relatively large but is limited by 
and subject to such interference as may be received from Class 
I stations." 

24 / Thus Section 3.22 provides that clear channel stations 
are designed to render primary and secondary service over an 
extended area and at relatively long distances using power rang¬ 
ing from 10 kilowatts and 50 kilowatts; Class III stations are 
designed to render service primarily to a metropolitan district 
and the rural areas contiguous thereto (Class III-A stations 
with power of from 1 to 5 kilowatts, Class III-B stations with 
power of not less than 500 watts and not more than 1 kilowatt 
night and 5 kilowatt daytime); Class IV stations are designed to 
render service primarily to a city or town and the suburban and 
rural areas contiguous thereto, with power of from 100 to 250 
watts• 


< 
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only do the rules provide that 860 kc may be used by Class II 
stations operating with 250 watts power, but the Couission's 
official records show that of 23 stations on that frequency in 
the United States 16 of them, including MMTS, actually do 
operate with 250 watts power. 

It is thus clear that the use of 860 kc for the purpose 
and with the power proposed by intervenor is in full accord 
with the Commission's rules concerning frequencies and classes, 
power and service areas of stations.| Moreover, the cases which 
appellant cites merely serve to highlight the fact that the 
Commission was required to make its choice between these appli 
cants in accordance with the fair, efficient and equitable dis¬ 
tribution criteria of Section 307(b). Appellant has placed 
principal reliance on Huntinaton Broadcasting Co.. 14 F.C.C. 

563, 6 Pike & Fischer, R.R. 569, affirmed . 89 U.S. App. D.C. 

222, 192 F. 2d 33. However, in quoting from the Commission's 
decision in that case, as well as from this Court's opinion 
affirming the Commission, appellant has omitted whole sentences 
and phrases which result in giving a completely distorted pic¬ 
ture of that proceeding. As a complete reading of the decisions 
of the Commission and the opinion of this Court makes clear, 
the Huntington Park case stands for the proposition that when 
an applicant for a station in the principal city of a metro 
politan district and a mutually exclusive applicant for a sta 
tion in a suburb of that city both seek licenses on the same 
frequency to serve virtually the entire metropolitan area. 
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there is, in effect, only one community involved, and there¬ 
fore there is no choice to be made between communities as 
contemplated by Section 307(b). The Commission carefully 
pointed out in that case that Huntington Park was a suburb 
of, and contiguous to, Los Angeles, and an integral part of 
the Los Angeles metropolitan area, and that the proposed 
Huntington Park station would operate with 5 kilowatt power 
(the same power the Los Angeles applicant would use). In its 
Memorandum Opinion and Order the Commission concluded (6 Pike & 
Fischer, R.R. 569, 574-5): 

Under these circumstances, we do not believe 
that the Communications Act requires us to rest our 
decision upon the criteria of S307(b), where, as here, 
we believe that the decisive factor for our decision 
is not one of allocation, but rather one that should 
rest upon the comparative abilities of the applicants 
to serve the Los Angeles metropolitan district as a 
whole. 

Furthermore, in making its decision the Commission expressly 
stated that it was not abandoning its "well established policy 
that a primary aim of Section 307(b) of the Communications Act 
is furthered best by the establishment of a standard broadcast 
station in every community.” (6 Pike & Fischer, R.R. 569,574-5). 

In addition to its efficiency arguments, appellant contends 
that the Commission failed to give consideration, in making its 
307(b) determination, to the special nature of the Radio 
Atlanta program service which it is now furnishing to the City 
of Atlanta and would furnish to an extended new area. This 
claim is based upon the fact that appellant*s station is owned 
and operated by distinguished Negro citizens of Atlanta and 
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ha s consequently devoted a considerable percentage of its 
broadcast time to programs of particular interest to the 
Negro citizens residing within its present service area. The 
special value of such programming, if is contended, shoald have 
been weighed against the value of a first service by interveaor 
in Hartselle. This argument is eviscerated by the fact that 
the Commission did consider the Radio Atlanta programming to 
the extent relevant to the 307(b) determination. It made 
extended findings on WERD's management and programming, pointing 
to the meritorious and special nature of a significant percent 
age of such programming (Findings, Par. 19 23, R. 743-745), 
and it particularly pointed out that, although the proposed 
programming plans for appellant's station would, in most 
respects, follow those presently carried by the station, an 
increase was contemplated in the broadcast of agricultural and 
news programs designed to serve the unique needs of the new 
areas to be served. (R.745). 

The Commission also pointed out, however, that the record 
was barren of any showing that any survey had been made in the 
areas which would gain WERD's programming to determine the needs 
of the population residing there. (R. 745). As a consequence, 
when the Commission was promulgating its Conclusions with respect 
to the basic 307(b) question, it was inot in a position to deter 
mine with any degree of particqlarity the extent to which the 
service of NERD, admirable as it might otherwise be, "would 
meet the requirements of the populations and areas proposed 
to be "served". (See Issue 3, R.733). Thus, although the Com 
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mission was able to find, in Par.17 of its Conclusions (R.755), 
that each applicant proposed a well-rounded and meritorious pro¬ 
gram service and a grant of either would, in the absence of their 
mutual exclusivity, serve the public interest, it was not in a 
position to give any substantial weight to the particular pro¬ 
gram format of Radio Atlanta in the absence of any showing as to 
the needs or the interests of the population which would gain 
such service. And the Commission pointed out that no presump¬ 
tion as to these needs could be made in view of the fact that 
the appellant's new service area would be located at substan¬ 
tial distances from Atlanta and that a minimum of two and a maxi¬ 
mum of nine other stations now render primary service to such area. 

We think this determination must be held to be a reasonable 
one on the basis of the present record. Thus, while appellant's 
existing and proposed program service is directed primarily to 
Negroes, appellant did not event attempt to show what proportion 
of the population within its new service area is Negro. Moreover, 
the record is bare of any real showing of what value appellant's 
program service would have to Negroes in the new service area. 

In this connection,it must be noted that an increase in power for 
appellant's station would not provide any local transmission ser¬ 
vice for Negroes in the new service area. While appellant's sta¬ 
tion may well be of special significance to Negroes in Atlanta 
because they are able to work more closely and harmoniously with 
a Negro-owned and operated station,this factor would not appear 
to be of any importance insofar as Negroes in the new service area 
are concerned,or,at any rate,no showing was made to that effect. 







The Commission Properly Denied Appellant's 
Petitions To Enlarge The Issues To Show 
Alternative Frequencies For Intervenor's 
Operation . 

Appellant further contends that the Commission committed 
error in denying its requests to enlarge the hearing issues 
so as to permit appellant to introduce evidence designed to 
show that other frequencies were available on which inter- 
venor could conduct its proposed operation at Hartselle. It 
is appellant's contention that this Court's decision in 
Beaumont Broadcasting Corp . v. Federal Communications Com¬ 
mission . 91 U.S. App. D.C. Ill, 202 F. 2d 306, required the 
Commission to grant the petition to enlarge the issues in 
this respect, and to consider the alternate frequencies in 
making its 307(b) determination. 

We believe, however, that the Commission properly 
denied appellant's requests to adduce evidence on alternative 
frequencies on two separate grounds. First, appellant's 
requests for enlargement of the issues were not filed within 


the time permitted by the Commission's Rules, and appellant 
failed to meet the express requirement that good cause be 
shown for such untimely filing. Secondly, the requests were 
properly denied on their merits in accordance with the Com¬ 
mission's established and sound policy of not permitting 
issues with respect to alternative frequencies (as distinguished 
from alternative directional antenna patterns as in the 
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Beaumont case), particularly where, as here, the alternative 
facilities were not comparable to the facilities requested 
by intervenor. 

In this proceeding appellant attempted to inject the 
question of alternative frequencies for intervenor by 
petitioning to enlarge the hearing issues designated by the 
Commission. Appellant's petition was filed pursuant to the 
provisions of Section 1.389 of the Commission's Rules which 
provides: 

Motions to enlarge or change the issues. - 
Motions to enlarge or change the issues may be 
filed by any party to a hearing. Such motions 
must be filed with the Commission not later than 
15 days after the issues in the hearing have first 
been published in the Federal Register. Any 
person desiring to file a motion to enlarge or 
change the issues after the expiration of such 
15 days must set forth the reason why it was not 
possible to file the petition within the pre¬ 
scribed 15 days. Unless good cause is shown for 
delay in filing, the motion will not be granted. 

Appellant does not challenge the validity of this rule 

nor the fact that it establishes a perfectly clear and 

proper procedure which requires parties in hearing cases to 

act promptly if they desire to enlarge or change the issues 

in a hearing case. Moreover, the rule recognizes that 

changing circumstances or factors beyond the control of the 

parties may require the filing of petitions to enlarge or 

change issues after the period specified, but expressly 

states that such petitions will be granted only if good cause 

is shown. Appellant's petition, however, was filed more than 
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seven months after the hearing issues were first published 

in the Federal Register instead of within 15 days of publi- 

25/ 

cation as the rules specifies. We believe the record amply 
demonstrates that the Commission did not abuse its discretion 
when it ruled that appellant failed to show the good cause 
expressly required by Section 1.389 of the Rules to excuse 
the fact that its petition was filed long after the time 
specified in the rule for filing such petitions. 

In its original petition to enlarge the issues, the sole 
reason alleged by appellant for waiving the time requirement 
in Section 1.389 was that negotiations had been conducted 
with intervenor in an attempt to have intervenor voluntarily 
amend his application to specify another frequency. Appellant 
alleged that these negotiations failed (R. 909). Intervenor*s 
opposition to appellant's petition to enlarge the issues 
pointed out that the applications of appellant and intervenor 
had both been on file for more than a year before the 
Commission adopted its order of August 12, 1953 (R. 49-50), 
designating the application for hearing and specifying the 
hearing issues, and that any agreement between the parties 
with respect to another frequency might have been sought 

25/ The hearing issues were released by the Commission on 
August 14 and first published in the Federal Register on 
August 20, 1953 (18 F.R. 4973). Appellant's petition to 
enlarge the issues was filed with the Commission on February 
18, 1954 (R. 907-910). 
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26./ 

before the designation (R. 916). Appellant filed a Reply 
to Newman’s opposition, but it did not make any effort what¬ 
soever to explain why the alleged negotiations prevented it 
from filing its petition until more than seven months after 
the date specified in the rules. Moreover, appellant filed 
numerous other pleadings with respect to the alternative 
frequency issue, including pleadings filed after the Commission 
had denied its original petition as having been filed untimely, 

but at no time did it even attempt to substantiate its 

21 / 

allegations concerning the delay in filing. 

Subsequent to the filing of Radio Atlanta’s original 
petition to enlarge the issues, the Commission's amendment 
of its soil conductivity map revealed for the first time 
that intervenor's application would receive interference in 
excess of that specified in the 10% rule and would cause 
interference to WMTS, Murfreesboro, Tennessee. Appellant 

tervenor’s application was filed December 7, 1951 
(R. 1-39), while appellant's application was filed approxi¬ 
mately six months later on July 29, 1952 (Br. 2). 

27 / Appellant has now apparently recognized that it completely 
failed to substantiate its alleged reason for delay. For in 
its brief appellant makes a belated attempt to supply some 
reasons why the negotiations caused the delay. Thus ap¬ 
pellant now claims that because intervenor did not answer 
the Commission's ’McFarland” letter of April 22, 1953, 
appellant was not certain that intervenor intended to go 
through a comparative hearing until after intervenor's notice 
of appearance was filed. Therefore, alleges appellant, there 
was no occasion until then for it to seek alternative fre¬ 
quencies nor to undertake conferences with intervenor (Br. 19). 
These allegations, however, were at no time presented to the 
Commission for consideration, and it is plain that appellant 
cannot now rely upon them. Section 405 of the Communications 
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advanced these facts as a further reason why its petition to 
enlarge the issues should be granted. However, it is 
perfectly clear that these facts did not constitute cause 
for the delay in the filing of appellant's petition since the 
change in the soil conductivity map obviously did not give 
rise to the alternative frequency issues. 

Radio Atlanta further contends that the Commission was 
arbitrary in not waiving the time requirement of Section 
1.389 because it granted other petitions to enlarge the 
issues which were filed after the time specified in the rules. 
It is clear, however, that the mere fact that other petitions 
for waiver of the time requirement of Section 1.389 were 
granted did not constitute good cause fi>r the late filing of 

appellant's petition with respect to the alternative fre- 

28 / 

quencies. Indeed, the good cause shown for the late filing 

of the petitions which were granted serve merely to emphasize 

27/ (Cont'd) Act (47 U.S.C. 405). Democrat Printing Co . v. 
Federal Communications Commission . 91 D.S. App. D.C. 72, 78 
202 F. 2d 298, 303-304. 

28 / Appellant's arguments concerning the fact that the 
original Commission order did not specify a hearing date, 
that no date for hearing was designated until March 12, 1954, 
and that the hearing did not take place until November 3, 

1954 are clearly without merit. Section 1.389 clearly states 
that petitions to enlarge the issues must be filed within 
15 days after the issues have first been published in the 
Federal Register. (Emphasis added) 
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the absence of good cause in the reasons advanced by appellant. 

Thus the Commission granted a petition filed by counsel 

/ 

for the Commission’s Broadcast Bureau to add the standard 

comparative issue which had been inadvertently ommitted from 

the original hearing order (R. 94'95). The Commission also 

added an issue concerning Section 307(b) of the Act which 

had been suggested by intervenor (R. 101). It was perfectly 

clear, however, that since the parties to this proceeding 

were proposing to serve different communities the Section 

307(b) issue was necessarily in the case from the outset 

and, by including the specific issue, the Commission was 

merely giving formal recognition to this question rather 

29/ 

than actually adding a new issue to the proceeding. 

Moreover, the Commission by a Memorandum Opinion and 
Order released July 2, 1954 (R. 99-106), granted in part a 
petition filed by the Broadcast Bureau on March 31, 1954 to 
make changes in the hearing issues (R. 62-64). The changes 
granted included: 

1) Deletion of an issue as to whether appel¬ 
lant's application would be in violation of the 
Commission's "blanketing” rule. 30 ^ 

2) Addition of an issue concerning inter¬ 
ference to WMTS by intervenor's proposed station; and 

29 / The addition of the standard comparative issues and the 
Section 307(b) issue were not opposed by any party to the 
proceeding (R. 101). 

30 / This was Issue No. 6 of the original hearing issues. 
Appellant also filed a petition to delete this issue (R. 101). 


< 
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3) Addition of an issue to determine whether 
intervenor's proposed station would receive inter¬ 
ference in excess of that permitted by the Con- 
mission's 10% Rule (Section 3.28(c)! 31/ 

With respect to the above changes in the issues, it is 

perfectly clear that, unlike appellant's petition to enlarge 

the issues with respect to other frequencies, they could not 

have been requested within the time specified by Section 1.389 

of the Rules. Thus, the amendment of the Comnission's 

"blanketing" rule, adopted December 2, 1953 (9 Pike & Fischer, 

RR 1576), resulted in removing any question as to appellant's 

compliance with the blanketing requirement (R. 101-102). The 

issues with respect to interference which intervenor would 

cause and would receive were the direct result of the change 

in the soil conductivity map adopted by the Commission on 

February 24, 1953. Petitions to enlarge the issues with 

respect to these matters could not possibly have been filed 

prior to the time the Commission adopted the rule amendments 

32/ 

in question. 

In view of these considerations we believe the Commission's 
determination that appellant had failed to show good cause fb r 


31/ Radio Atlanta also filed a petition requesting the ad¬ 
dition of this issue (R. 101). 

32 / It should also be noted that all parties to the proceeding, 
obviously recognizing that these matters could not have raised 
earlier, stated that they had no objection to the filing of 
the Broadcast Bureau's petition to enlarge the issues even 
though it was after the time specified in Section 1.389 of the 
Rules (R. 67). 
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its late filing as expressly required by Section 1.389 of 
the Rules was completely justified and involved no abuse of 
discretion. 

However, despite the determination that good cause was 
not shown for the untimely filing of Radio Atlanta's petition, 
the Commission held that, in any event, the request to show 
other frequencies would have to be rejected on its merits. 

This ruling was based on the well established Commission 
policy against enlargement of the issues to show an alternative 
frequency (as distinguished from an alternative directional 
antenna pattern). Belleville News-Democrat . 4 Pike & Fischer, 
RR 645, 1313; W. H„ Greenow Company . 9 Pike & Fischer, RR 702. 
Niagara Broadcasting Company . 4 Pike & Fischer, RR 68; All 
Oklahoma Broadcasting Company . 4 Pike & Fischer, RR 709. 

The soundness of the Commission's policy in this regard 
can best be illustrated by comparing the present proceeding 
with this Court's decision in Beaumont Broadcasting Corp . v. 
Federal Communications Commission . 91 U.S. App. D.C. Ill, 202 
F. 2d 306, upon which appellant relies. In that case this 
Court held that the Commission improperly refused to consider 
evidence offered by Beaumont, an existing licensee, to show 
that the applicant, Ozarks, could use a directional antenna 
array other than that proposed by Ozarks which would elimi¬ 
nate interference to Beaumont without suffering any loss 
of coverage by Ozarks. This Court stated that, balancing all 
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the competing considerations in that ease, "controlling 
weight could not be given to the desirability of efficiency 
and expedition in hearing procedures, thereby foreclosing 
consideration of factors vital to the issue of whether 
Ozark's proposal is consistent with the public interest." 

(91 O.S. App. D.C. at 117, 202 F. 2d at 31L) 

In the Beaumont case, therefore, an existing licensee 
was attempting to show how the applicant, using the sane 
frequency and without a loss of coverage , could eliminate 
the interference which would be caused to the existing ser¬ 
vice. The instant case, on the other hand, involved an 
attempt by one of two competing applicants to show that his 
competitor could use entirely different frequencies, which 
were, in fact, not comparable to those specified in the 
application. It is perfectly clear that the consideration 
of alternative frequencies involves far-reaching consequences 
not present in the consideration of alternative directional 
antenna arrays. These considerations were set forth by the 
Commission in Grand Haven Broadcasting Co .. 4 Pike & Fischer, 
HR 1313, 1322c, rejecting an attempt by an applicant to show 
that a competing applicant could use an alternative frequency: 

... if the view urged by Greater Muskegon were 
accepted, proceedings such as this may require pro¬ 
longed or interminable hearings because of inter¬ 
ference problems raised in view of alternate showings 
which would undoubtedly be requested by the parties. 

Such procedure would not be conducive to administrative 
finality or the ends of justice. This is true because 
if the standard applies to other available frequencies 
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it would likewise apply to other available 
communities to which the frequencies could 
be assigned. Therefore, in each proceeding 
such as this, the entire AM broadcast spectrum 
and our allocations would have to be explored. 

This has been done by rule-making in the case 
of FM and TV where it was possible to do so 
since federal regulation antedated operation. 

It has not been possible to do the same thing 
by rule-making in the AM field since there were 
a great number of stations in operation before 
the advent of effective- : federal regulation. 

We conclude, therefore, that where there is no 
specific allocation plan provided for by the 
rules, the Act requires only the requested 
frequency, the communities requesting it, and 
the existing radio service, to be considered 
in applying the "efficient" standard. 33/ 

Moreover, in the instant case, unlike Beaumont , the 

alternative facilities suggested by appellant were not 

comparable to those sought by the intervenor. Thus, inter- 

venor was here seeking a Class II operation on 860 kc with 

_34/ 

250 watts power. Appellant's suggested alternative fre¬ 
quencies were 1430 kc and 1600 kc, both of which are regional 
channels assigned for use by Class III stations (Section 3.25 


32/ In a Memorandum Opinion and Order in the Grand Haven case 
the Commission further pointed out that the consideration of 
alternative frequencies, even though not suggested by the 
applicant, was tantamount to considering multiple applications 
from one party for different frequencies in the same community, 
which is expressly barred by Section 1.364 of the Commission's 
Rules (4 Pike & Fischer, RR 645, 648). See also Belleville 
News-Democrat . 4 Pike & Fischer, RR 711; All Oklahoma Broad¬ 
casting Co .. 4 Pike & Fischer, RR 709. 

3^ As indicated, supra , page 36 , a Class II station is a 

secondary station on a clear channel frequency, which is not 
assigned by the rules to any particular type of community or 
area. 
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of the Commission's Rules), which Section 3.22(c) of the 
Commission's Rules specifies are "designed to render service 
primarily to a metropolitan district , and the rural area 
contiguous thereto." Thus, such frequencies are clearly not 

•v 

intended for use in a community such as Hartselle, a city of 

3,429 persons which is not even located in a metropolitan 

35/ 

district. 

In addition, appellant's petition stated that intervenor 
could obtain "adequate coverage" by using 1000 watts power 
on 1430 kc or 1600 kc, four times the power proposed by inter- 
venor for its operation on 860 kc. Appellant alleged that 
the costs of "erecting" facilities on 1430 kc or 1600 kc 
would be the same as on 860 kc. However, Newman in his 
opposition to appellant's petition alleged not only that the 
cost of erecting the alternate would be greater,but also, 
that the cost of maintaining a station on 1430 or 1600 kc 
with four times as much power as would be necessary on 860 
kc would be three times greater than the original proposal. 
Radio Atlanta filed a reply to intervenor's opposition, and 
while it stated that it was prepared it prove its original 
contention with respect to the cost of erecting the station, 
it did not attempt to rebut Newman's allegations concerning 

35/ Although Atlanta is obviously a metropolitan district 
within the meaning of the Commission'! Rules, appellant's 
pleadings did not indicate whether either of these regional 
channels could be used in Atlanta. 
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maintenance costs. Nor did appellant discuss this con¬ 
tention in any of the other pleadings it filed in connection 
with this issue. It is evident, therefore, that Radio 

Atlanta’s proposals with respect to alternative facilities 

✓ 

were not comparable to the proposed operation set forth 
in intervenor’s application. 

Even assuming that consideration of alternative 
facilities of a comparable nature might be appropriate, per¬ 
mitting consideration of non-comparable facilities would 
clearly open up a virtual Pandora's box of proposals based 
not only on alternative frequencies and directional antenna 
arrays, but also on alternative powers, locations, hours of 
operation, etc. Therefore, we submit that, in any event, 
the Commission’s policy of refusing to consider non-comparable 
alternative facilities is sound and consistent with the public 
interest. Belleville News-Democrat . 4 Pike & Fischer, 

RR 711; Niagara Broadcasting System . 4 Pike & Fischer, RR 68; 
All Oklahoma Broadcasting Co. . 4 Pike & Fischer, RR 709; cf. 
John Poole Broadcasting Co .. 9 Pike & Fischer, RR 1018. 

The non-comparable nature of the alternative facilities 
suggested also emphasizes another reason for rejecting issues 
concerning alternative frequencies. In the instant case the 
Commission found a compelling need for Newman's proposed 
service which would bring a first local transmission outlet 
to the city of Hartselle. If, in a hearing, an alternative 
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frequency were shown to be available for use at Hartselle, 

it would not mean that the frequency would have still been 

36 / 

available at the conclusion of this proceeding. Thus, in 

this case, appellant first stated that both 1430 kc and 1600 

kc were available for use at Hartselle. However, in its 

opposition to intervenor's petition for waiver of the 10% 

rule, appellant indicates that 1600 kc is no longer available 

21/ 

for use at Hartselle (R. 606). 

Moreover, should the frequency still be available, other 
mutually exclusive applications may also be filed for that fre¬ 
quency. In view of the fact both frequencies are regional 
channels for use by Class III stations serving primarily metro¬ 
politan districts, the difficulties facing intervenor in a Section 
307(b) proceeding involving such facilities would be obvious. 

We submit, therefore, that balancing all considerations, 
as was done by this Court in the Beaumont case, the Commission's 
determination that appellant's alternative frequency proposals 
would unreasonably complicate and extend the proceeding with¬ 
out serving any useful purpose, was a proper one. 


36/ The Commission could not in this proceeding make a grant 
to intervenor of alternative facilities. Plains Radio Co . v. 
Federal Communications Commission . 85 D.S. App. D.C. 48, 

175 F. 2d 359. 

37 / Appellant there stated: "As shown by the attached engineer¬ 
ing affidavit, at least one other frequency (1430 kc) is still 
available for Newman to render an adequate service to Hartselle" 
(appellant's emphasis) (R. 606). 
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IV. 

The Manner In Which The Commission Ruled On 

Appellant's Exceptions Was Proper . 

Radio Atlanta also contends that the manner in which 
the Commission ruled on its exceptions did not conform to 
the requirements of Section 8(b) of the Administrative 
Procedure Act, 5 U.S.C. 1007(b) Br. 45-47. 

We believe that this point cannot properly be raised 
upon appeal because appellant failed to afford the Commission 
the opportunity, as required by Section 405 of the Communi¬ 
cations Act, 47 U.S.C. 405, of passing on the question of 

38/ 

law now sought to be raised. Although the question of 
the proper interpretation of Section 8(b) could as easily 
have been raised before the Commission as on appeal before 
this Court, appellant filed no petition for reconsideration 
calling the alleged invalidity to the Commission's attention. 
Instead, an appeal was directly taken to this Court where 
appellant now seeks to argue for the first time fcJiat the Com¬ 
mission's failure to rule specifically on each exception 

38/ Our argument here, both with respect to the jurisdictional 
question and on the merits, is the same argument we presented 
in Case No. 12,936, Roy L. Albertson v. Federal Communications 
Commission , and in Case No. 13,192, Houston Consolidated 
Television Co . v. Federal Communications Commission . Neither 
of these cases has yet been decided. 
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contravenes Section 8(b) of the Administrative Procedure 

39/ 

Act. This it may not do under Section 405. United States 
v. L. A. Tucker Truck Lines . 344 U.S. 33, 37; Democrat 
Printing Co . v. Federal Communications Commission . 91 U.S. 
App. D.C. 72, 78, 202 F. 2d 298, 303-4. 

In any event, appellant's contention is without merit. 

It argues that the Commission was required to rule on each 
exception individually and that specific rulings would be 
helpful to this Court in reviewing the Commission's decision. 
Radio Atlanta does not contend, however, that the failure to 
make specific rulings in this case made it impossible for it 
to tell which exceptions were granted and which denied. 

Some brief legislative background is necessary in an 
examination of this question. The original version of the 
bill which became the Administrative Procedure Act (S. 7, 

79th Cong.) did not contain the pertinent provision of 
Section 8(b). The House Judiciary Committee added the 
sentence in question, and provided the sole legislative com¬ 
ment on it (Administrative Procedure Act - Legislative 


39 / Prior to September 1954, the Commission normally followed 
the procedure of ruling upon each exception individually in 
a separate appendix. At that time, the Commission, in a 
comparative television case ( Tampa Times Co .. 10 Pike & 

Fischer, &R> 77, 81, affirmed on appeal . Tampa Times Co . v. 

Federal Communications Commission . 97 U.S. App. D. C. 256, 

230 F. 2d 224), adopted the new procedure patterned on that 
followed for many years by other administrative agencies such 
as the NLR8 and the CAB and typified by paragraph 3 of the 
decision on appeal (R. 735). Appellant, although, of course, 
aware of tbe fact that the new procedure was being consistently 
employed in all adjudicatory cases involving exceptions, made 
no objection to that procedure prior to the Commission's decision. 


History, S. Doc, No, 248, 79th Cong., 2d Sess., 288, Fn. 19): 

The sentence is added for the purpose of 
requiring agencies to note their rulings 
somewhere on the record in order to pre¬ 
clude later controversy as to what the 
agency had done. 

Thus, as long as the agency indicates "somewhere on 
the record" its rulings on the exceptions, the statutory re¬ 
quirement is fully and fairly met. The parties have no right 
to control the form of the agency decision and to require 
that there be individual rulings on each exception, pre¬ 
sumably in an appendix. 

Without exception, the cases interpreting Section 8(b) 

have sustained this realistic, substantive approach to the 

provision, as against attacks in which form rather than 

substance was emphasized. Thus, the National Labor Relations 

40/ 

Board’s similar procedure for dealing with exceptions twice 
has been attacked, on the ground that an individual ruling 
on each exception was required. NLRB v. Sharpies Chemicals ,. 
Inc .„ 209 F. 2d 645 (C.A. 6); NLRB v. State Center Warehouse 
& Cold Storage Co .. 193 F. 2d 156 (C.A. 9). In both cases, 
the Court rejected the argument, pointing out that all that 
is necessary under Section 8(b) is that the party be informed 
within the four corners of the agency's decision of its 

40/ See also Mississippi Valley and Southeastern States cases, 


11 C.A.B. 979, 993, 994 (1950). 
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rulings on the exceptions. 

This Court has also had occasion to pass on the 
question, and in the communications field. Colonial Television . 

I 

Inc , v. Federal Communications Commission . 95 U.S. App. D.C. 

7, 217 F. 2d 21. The appellant in that case argued, inter 

alia , that the Commission's decision, because it did not 

"contain a ruling upon each such exception", violated Section 

8(b) and made more difficult its "opportunity to demonstrate 

the errors of the Commission's actions to this Court." 

(Appellant's brief in Case No. 12,167, p. 24). This Court, 

however, rejected the argument and affirmed the Commission 

in a per ^ curiam opinion. Cf. Capital Transit Co . v. United 

States . 97 F. Supp. 614, 621. 

Hence, the real issue here is whether the Commission's 

decision informed appellant and this Court of its rulings on 

the 24 exceptions filed by appellant (H. 1146-1195). To 

establish its claim of procedural error appellant, we believe, 

had the minimal responsibility of setting out the particular 

exceptions on which it is allegedly in doubt concerning the 

Commission's ruling. Significantly, however, it has not 

pointed to a single specific exception which it claims was not 

41/ 

properly ruled upon. We think, therefore, that its argument. 

41/ Appellant states that specific rulings on its exceptions 
would have helped to clarify any ambiguity with respect to 
Paragraph 17 of the conclusions in the Commission's decision 
(R. 755), but appellant fails to specify the particular ex¬ 
ceptions to which it refers (Br. 47). 
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based on the manner in which the Commission ruled on its 
exceptions, is without merit. 

CONCLUSION 

For the foregoing reasons, the decision of the 
Commission should be affirmed. 

Respectfully submitted, 

WARREN E. BAKER, 

General Counsel, 


RICHARD A. SOLOMON, 
Assistant General 
Counsel 


ROBERT D. GREENB0RG, 
ROBERT M. AGUE, JR., 
Counsel 

Federal Communications Commission 


November 13, 1956 


APPENDIX 


Communications Act of 1934, 
as amended: 

Section 307(b) 

In considering applications for licenses, and 
modifications and renewals thereof, when and inso¬ 
far as there is demand for the same, the Commission 
shall make such distribution of licenses, frequen¬ 
cies, hours of operation, and of power among the 
several States and communities as to provide a fair, 
efficient, and equitable distribution of radio serv¬ 
ice to each of the same. 

Section 405 

After a decision, order, or requirement has been 
made by the Commission in any proceeding, any party 
thereto, or any other person aggrieved or whose in¬ 
terests are adversely affected thereby may petition 
for rehearing; and it shall be lawful for the Com¬ 
mission, in its discretion, to grant such a rehear¬ 
ing if sufficient reason therefor be made to appear. 
Petitions for rehearing must be filed within thirty 
days from the date upon which public notice is given 
of any decision, order, or requirement complained 
of. No such application shall excase any person 
from complying with or obeying any decision, order, 
or requirement of the Commission, or operate in any 
manner to stay or postpone the enforcement thereof, 
without the special order of the Commission. The 
filing of a petition for rehearing shall not be a 
condition precedent to judicial review of any suck 
decision, order, or requirement, except where the 
party seeking such review (1) was not a party to the 
proceedings resulting in such decision, order, or 
requirement, or (2) relies on questions of fact or 
law upon which the Commission has been afforded no 
opportunity to pass. Eehearings shall be governed 
by such general rules as the Commission may estab¬ 
lish, except that no evidence other than newly dis¬ 
covered evidence, evidence which has become avail¬ 
able only since the original taking of evidence, 
or evidence which the Commission believes should 
have been taken in the original proceeding shall be 
taken on any rehearing. The time within which a 
petition for review must be filed in £ proceeding 
to which section 402(a) applies, or within which an 
appeal must be taken under section 402(b), shall be 
computed from the date upon which public notice is 
given of orders disposing of all petitions for re¬ 
hearing filed in any case, but any decision, order, 


A 


or requirement made after such rehearing reversing, 
changing, or modifying the original order shall 
be subject to the same provisions with respect to 
rehearing as an original order. 

Rules and Regulations of the Federal Communications 
Commission: 

Section 3.28(c) 

Upon showing that a need exists, a Class II, III, 
or IV station may be assigned to a channel available 
for such class, even though interference will be re¬ 
ceived within its normally protected contour; 

Provided: (1) no objectionable interference will be 
caused by the proposed station to existing stations <r 
that if interference will be caused, the need for the 
proposed service outweighs the need for the service 
which will be lost by reason of such interference; 
and (2) primary service will be provided to the com¬ 
munity in which the proposed station is to be located; 
and (3) the interference received does not affect more 
than 10% of the population in the proposed station's 
normally protected primary service area. However, 
in the event that the nighttime interference received 
by the proposed station would exceed this amount, 
then an assignment may be made if the proposed sta¬ 
tion would provide either a standard broadcast night¬ 
time facility to a community ;not having such a fa¬ 
cility or if 25% or more of the nighttime primary 
service area of the proposed station is without pri¬ 
mary nighttime service. 


B 








